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Proposed §19.1720(h)(1)(D) - (E) and §19.2020(h)(1)(D) - (E):
Documentation of Peer-to-peer Discussion Requirements Prior to Issuing
Prospective and Concurrent Utilization Review Adverse Determinations.

Proposed new §19.1720(h)(1)(D) and §19.2020(h)(1)(D) require the specialty
URA to maintain documentation that details the discussion opportunity provided to the
provider of record, including the date and time the specialty URA offered the opportunity
to discuss the adverse determination; the time that the discussion, if any, took place;
and the discussion outcome. Further, proposed new §19.1720(h)(1)(E) and
§19.2020(h)(1)(E) require the specialty URA to submit the documentation to the
Department or TDI-DWC upon request, as applicable. Under the Insurance Code
§4201.456, before a specialty URA who questions the medical necessity or
appropriateness, or the experimental or investigational nature, of a health care service
issues an adverse determination, the specialty URA must provide the health care
provider who ordered the service a reasonable opportunity to discuss the patient's
treatment plan and the clinical basis for the specialty URA’s determination with a health
care provider who is of the same specialty as the agent.

The Department anticipates that a specialty URA may incur ongoing weekly
costs associated with recording the date and time the specialty URA offered the
opportunity to discuss the adverse determination; the time that the discussion, if any,
took place; and the discussion outcome and submitting such documentation to the
Department upon request as required under proposed new §19.1720(h)(1)(D) — (E) or

proposed new §19.2020(h)(1)(D) — (E), as applicable. The Department has determined
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that the total estimated cost for a specialty URA to comply with proposed new
§19.1720(h)(1)(D) — (E) or proposed new §19.2020(h)(1)(D) — (E), as applicable, could
vary based upon the following components: (i) cost of administrative assistant wages;
(i) cost to print the required documentation; and (iii) cost to mail the documentation to
the Department upon request.

(i) Cost of administrative assistant wages. The Department anticipates that a
specialty URA could incur a weekly cost for an administrative assistant of approximately
four hours to maintain documentation of peer-to-peer communication and submit
records of those communications to the Department upon request in accordance with
proposed new §19.1720(h)(1)(D) — (E) or proposed new §19.2020(h)(1)(D) — (E), as
applicable. An administrative assistant working in an insurance-related industry in
Texas earns a median hourly wage of $18.60, as detailed in this Cost Note under the
subheading “Repetitive Cost Note Information.” The Department therefore estimates
that the specialty URA could incur an estimated total cost of $74.40 per week. This
estimate, however, could vary depending on how much time is required based upon the
particular specialty URA’s number of adverse determinations and communications with
providers of record. The Department anticipates that each specialty URA has the
information necessary to determine its estimated total monthly and annual costs based
on these factors and any other factors of which the specialty URA is aware that will
impact the specialty URA’s total cost to comply with the requirements of proposed new
§19.1720(h)(1)(D) — (E) or proposed new §19.2020(h)(1)(D) — (E), as applicable. The

Department also anticipates that a specialty URA will incur a recurring cost of
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administrative assistant wages to submit the required documentation upon request, in
compliance with proposed new §19.1720(h)(1)(E) or proposed new §19.2020(h)(1)(E),
as applicable. The Department anticipates that approximately five hours annually will
be required of a specialty URA’s administrative assistant to submit such documentation.
The Department, therefore, estimates that the specialty URA could incur an estimated
annual cost of $93.00. The total annual cost to the specialty URA will vary based on the
number of peer-to-peer opportunities that are offered by the specialty URA and the
number of Department or TDI-DWC requests for the required documentation.

(i) Cost to print the required documentation. The Department anticipates that a
specialty URA could incur a cost for printing the required documentation of the date and
time the specialty URA offered the opportunity to discuss the adverse determination; the
time that the discussion, if any, took place; and the discussion outcome, to submit to the
Department upon request. The cost of printing could range from approximately $.06 to
$.08 per page for printing and paper, as detailed in this Cost Note under the subheading
“‘Repetitive Cost Note Information.” In addition to the possible cost variables identified
in the Cost Note discussion under the subheading “Repetitive Cost Note Information,” a
specialty URA’s potential printing costs could vary based upon the number of adverse
determinations issued and, consequently, the number of peer-to-peer communications
that are required.

(iii) Cost to mail the documentation to the Department upon request. The
Department anticipates that a specialty URA could incur costs to mail the documented

communications to the Department upon request. For each individual mailing that does
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not exceed 18 pages, it is estimated that the total mailing cost would be no more than
$0.28, as detailed in this Cost Note under the subheading “Repetitive Cost Note
Information.” Accordingly, for each submission to the Department of documented
discussions with providers of record that does not exceed 18 pages, it is estimated that
the mailing cost would be no more than $0.28 per submission. In addition to the cost
variables identified in the Cost Note discussion under the subheading “Repetitive Cost
Note Information,” the total cost to the specialty URA to transmit by mail the requisite
documentation in accordance with proposed new §19.1720(h)(1)(E) or proposed new
§19.2020(h)(1)(E), as applicable, will vary depending on the business practices of the
specialty URA, the number of adverse determinations and, consequently, the amount of
documentation that is required.

Proposed §19.1720(h)(2)(D) - (E) and §19.2020(h)(2)(D) - (E):
Documentation of Peer-to-peer Discussion Requirements Prior to Issuing
Retrospective Review Adverse Determinations.

Proposed new §19.1720(h)(2)(D) and §19.2020(h)(2)(D) require the specialty
URA to maintain documentation that details the discussion opportunity provided to the
provider of record, including the date and time the specialty URA offered the opportunity
to discuss the adverse determination; the time that the discussion, if any, took place;
and the discussion outcome. Proposed new §19.1720(h)(2)(E) and §19.2020(h)(2)(E)
require the specialty URA to submit the documentation to the Department or TDI-DWC

upon request, as applicable.
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The Department anticipates that a specialty URA may incur ongoing weekly
costs associated with recording the date and time the specialty URA offered the
opportunity to discuss the adverse determination; the time that the discussion, if any,
took place; and the discussion outcome and submitting such documentation to the
Department upon request as required under proposed new §19.1720(h)(2)(D) — (E) or
proposed new §19.2020(h)(2)(D) — (E), as applicable. The Department has determined
that the total estimated cost for a specialty URA to comply with proposed new
§19.1720(h)(2)(D) — (E) or proposed new §19.2020(h)(2)(D) — (E), as applicable, could
vary based upon the following components: (i) cost of administrative assistant wages;
(i) cost to print the required documentation; and (iii) cost to mail the documentation to
the Department upon request.

(i) Cost of administrative assistant wages. The Department anticipates that a
specialty URA could incur a weekly cost for an administrative assistant of approximately
four hours to maintain documentation of peer-to-peer communication and submit
records of those communications to the Department upon request in accordance with
proposed new §19.1720(h)(2)(D) — (E) or proposed new §19.2020(h)(1)(D) — (E), as
applicable. An administrative assistant working in an insurance-related industry in
Texas earns a median hourly wage of $18.60, as detailed in this Cost Note under the
subheading “Repetitive Cost Note Information.” The Department therefore estimates
that the specialty URA could incur an estimated total cost of $74.40 per week. This
estimate, however, could vary depending on how much time is required based upon the

particular specialty URA’s number of adverse determinations and communications with
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providers of record. The Department anticipates that each specialty URA has the
information necessary to determine its estimated total monthly and annual costs based
on these factors and any other factors of which the specialty URA is aware that will
impact the specialty URA’s total cost to comply with the requirements of proposed new
§19.1720(h)(2)(D) — (E) or proposed new §19.2020(h)(2)(D) — (E), as applicable. The
Department also anticipates that a specialty URA will incur a recurring cost of
administrative assistant wages to submit the required documentation upon request, in
compliance with proposed new §19.1720(h)(2)(E) or proposed new §19.2020(h)(2)(E),
as applicable. The Department anticipates that approximately five hours annually will
be required of a specialty URA’s administrative assistant to submit such documentation.
The Department, therefore, estimates that the specialty URA could incur an estimated
annual cost of $93.00. The total annual cost to the specialty URA will vary based on the
number of peer-to-peer opportunities that are offered by the specialty URA and the
number of Department or TDI-DWC requests for the required documentation.

(i) Cost to print the required documentation. The Department anticipates that a
specialty URA could incur a cost for printing the required documentation of the date and
time the specialty URA offered the opportunity to discuss the adverse determination; the
time that the discussion, if any, took place; and the discussion outcome, to submit to the
Department upon request. The cost of printing could range from approximately $.06 to
$.08 per page for printing and paper, as detailed in this Cost Note under the subheading
“‘Repetitive Cost Note Information.” In addition to the possible cost variables identified

in the Cost Note discussion under the subheading “Repetitive Cost Note Information,” a
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specialty URA’s potential printing costs could vary based upon the number of adverse
determinations issued and, consequently, the number of peer-to-peer communications
that are required.

(i) Cost to mail the documentation to the Department upon request. The
Department anticipates that a specialty URA could incur costs to mail the documented
communications to the Department upon request. For each individual mailing that does
not exceed 18 pages, it is estimated that the total mailing cost would be no more than
$0.28, as detailed in this Cost Note under the subheading “Repetitive Cost Note
Information.” Accordingly, for each submission to the Department of documented
discussions with providers of record that does not exceed 18 pages, it is estimated that
the mailing cost would be no more than $0.28 per submission. In addition to the cost
variables identified in the Cost Note discussion under the subheading “Repetitive Cost
Note Information,” the total cost to the specialty URA to transmit by mail the requisite
documentation in accordance with proposed new §19.1720(h)(2)(E) or proposed new
§19.2020(h)(2)(E), as applicable, will vary depending on the business practices of the
specialty URA, the number of adverse determinations and, consequently, the amount of
documentation that is required.

Il. Estimated Costs for Entities Subject to Additional Subchapter R Requirements
that have not been Previously Discussed.

The following provisions may result in compliance costs for URAs and HMO

URAs, to comply with Subchapter R:
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A. Estimated Costs to URAs, including HMO and insurer URAs, and
specialty URAs

Proposed §19.1721(b)(3): Information required to be provided to the
assigned independent review organization. Proposed §19.1721(b)(3) requires the
URA, after receiving a request for independent review, to provide the assigned IRO
copies of documentation. Although some of the documentation is required under
existing rules, the following information is required as a result of proposed
§19.1721(b)(3): (i) any documents used by the URA in making the determinations to
be reviewed by the IRO; (ii) the written notification described by §19.1710 (relating to
Notice of Determinations Made in Prospective and Concurrent Utilization Review), and
§19.1715 (relating to Notice of Determination Made in Retrospective Review); and (iii)
any documentation and written information submitted to the health benefit plan in
support of the appeal.

The Department has determined that the total estimated cost for a URA to
comply with proposed §19.1721(b)(3) could vary based upon the following cost
components: (i) cost of administrative assistant wages; (ii) cost to print the
information; and (iii) cost to mail new documentation.

Specialty URAs. The Department anticipates that specialty URAs are likely to
incur these same costs to comply with proposed §19.1721(b)(3).

(i) Cost of administrative assistant wages. The Department anticipates that a
URA’s administrative assistant will need to assemble, print and submit to the

Department on a recurring basis the additional documentation required by proposed



TITLE 28. INSURANCE Proposed Sections
Part I. Texas Department of Insurance Page 216 of 487
Chapter 19. Agents’ Licensing

§19.1721(b)(3). An administrative assistant working in an insurance-related industry in
Texas earns a median hourly wage of $18.60, as detailed in this Cost Note under the
subheading “Repetitive Cost Note Information.” The Department anticipates that the
requisite tasks will take approximately one to 10 hours, depending on the amount of
documentation required. The Department therefore estimates that a URA could incur
an average cost of administrative staff wages of $18.60 to §186.00 per assigned
independent review. The annual costs will vary depending on how many independent
reviews are assigned.

(i) Cost to print the information. The Department anticipates that a URA could
incur a cost for printing the additional documentation required by proposed
§19.1721(b)(3). The cost of printing could range from approximately $.06 to $.08 per
page for printing and paper, as detailed in this Cost Note under the subheading
“‘Repetitive Cost Note Information.” In addition to the cost variables identified in the
Cost Note discussion under the subheading “Repetitive Cost Note Information,” a URA’s
annual costs will vary depending on how many independent reviews are assigned.

(iii) Cost to mail new documentation. The Department anticipates that a URA
could incur a cost to submit the additional documentation required by proposed
§19.1721(b)(3). For each individual mailing that does not exceed 18 pages, it is
estimated that the total mailing cost would be no more than $0.28, as detailed in this
Cost Note under the subheading “Repetitive Cost Note Information.” In addition to the
cost variables identified in the Cost Note discussion under the subheading “Repetitive

Cost Note Information,” a URA’s total cost to mail the documentation will vary
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depending on the number of pages and the business practices of the URA. The annual
costs for submission of documentation will vary depending on how many independent
reviews are assigned.

B. Estimated Costs to HMOs Only

Proposed §19.1719(a): Responsibility of HMOs to Comply with Registration
Filing Requirements. Proposed §19.1719(a)(3) specifies that when an HMO performs
utilization review under Chapter 4201 of the Insurance Code only for health coverage
for which it is the payor, the HMO must have a valid registration pursuant to §19.1704
(relating to Certification or Registration of Utilization Review Agents) of Chapter 4201,
Subchapter C of the Insurance Code and must comply with all filing requirements under
§19.1704. However, an HMO is not required to submit an original application fee or
renewal fee if the HMO only performs utilization review for health coverage for which it
is the payor.

The Department anticipates that proposed §19.1719(a) could result in costs to
comply for HMOs that are performing utilization review for health coverage for which it is
the payor. The Department anticipates that HMOs may incur costs associated with
preparing the application for registration required under §19.1704, printing the
application, and submitting it to the Department. These estimated costs will likely be
one-time costs upon initial application for registration and initial drafting of requisite
policies and similar subsequent costs every two years on renewal of registration. The
Department has determined that the total estimated cost for an HMO to comply with

proposed §19.1719(a) could vary based upon the following cost components: (i) cost
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of general operations manager wages necessary for drafting and updating policies and
procedures; (ii) cost of administrative assistant wages for submitting the application for
registration or renewal of registration; (iii) cost to print the HMO application for
registration or renewal of registration; and (iv) cost to mail the application.

Specialty URAs. The Department anticipates that specialty URAs are likely to
incur these same costs to comply with proposed §19.1719(a).

() Cost of general operations manager wages necessary for drafting and
updating policies and procedures. The Department anticipates that, because the
proposed provisions will likely require development of new policies and procedures to
meet the application requirements under proposed §19.1719(a), an HMO’s general
operations manager will do most if not all of the drafting and basic review of these new
policies and procedures for completion of Form No. LHLOO05 (Utilization Review Agent
(URA) Application Form). A general operations manager working in an insurance-
related industry earns a median hourly wage of $67.40, as detailed in this Cost Note
under the subheading “Repetitive Cost Note Information.” The Department anticipates
that this drafting will likely require on average approximately eight to 10 hours of a
general operations manager’s time for the initial drafting, for a total initial cost ranging
from $539.20 to $674.00. Additionally, Form No. LHL0O05 must be submitted upon
renewal of the HMO’s registration every two years, and therefore the HMO’s policies
and procedures may require review and/or amendments biennially. The Department

anticipates that the review and/or amendments could also require a general operations
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manager’s time; the amount of time will vary based on how many changes, if any, are
needed to the policies and procedures.

(i) Cost of administrative assistant wages for submitting the HMO application for
registration or renewal of registration. The Department anticipates that an HMO’s
administrative assistant will complete and submit the application Form No. LHLOO5 for
original registration or renewal of registration. An administrative assistant working in an
insurance-related industry in Texas earns a median hourly wage of $18.60, as detailed
in this Cost Note under the subheading “Repetitive Cost Note Information.” The
Department anticipates that these form completion and submission tasks will take
approximately two hours. The Department therefore estimates that an HMO could incur
an average cost of administrative staff wages of $37.20. Form No. LHL0O05 must also
be submitted upon renewal of the HMO'’s registration every two years and therefore the
HMO may incur similar costs biennially.

(iii) Cost to print the HMO application for registration or renewal of registration.
The Department anticipates that an HMO could incur a cost for printing the application
Form No. LHLOO05 to comply with proposed §19.1719(a). The cost of printing could
range from approximately $.06 to $.08 per page for printing and paper, as detailed in
this Cost Note under the subheading “Repetitive Cost Note Information.” This
application must be submitted upon renewal of the HMO'’s registration every two years
and therefore the HMO may incur similar costs biennially.

(iv) Cost to mail the HMO application. The Department anticipates that an HMO

will incur a cost when the HMO submits the application Form No. LHLOO05 for
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registration or renewal of registration by mail. For each individual mailing that does not
exceed 18 pages, it is estimated that the total mailing cost would be no more than
$0.28, as detailed in this Cost Note under the subheading “Repetitive Cost Note
Information.” Accordingly, for each page of the application that does not exceed 18
pages, it is estimated that the total mailing cost would be no more than $0.28.
However, the total cost to the HMO to mail the application will vary depending on the
number of pages and the business practices of the HMO. Form No. LHLO05 must be
submitted upon renewal of the HMO’s registration every two years, and therefore the
HMO may incur similar costs biennially.
M. Estimated Costs for Entities Subject to Additional Subchapter U
Requirements that have not been Previously Discussed.

The following proposed provision may result in compliance costs for URAs to
comply with Subchapter U:

Costs to URAs, including insurer URAs and specialty URAs

Proposed §19.2013(c): Requirement for a written description of procedures
for responding to requests for drugs, post-stabilization care and pain
management medication under certain circumstances. Proposed §19.2013(c)
requires a URA for health care provided under workers’ compensation insurance
coverage to provide a written description to the Commissioner setting forth the
procedures that the URA will follow when responding to requests for: (i) drugs that
require preauthorization in situations in which the injured employee has received or is

currently receiving the requested drugs and an adverse determination could pose an
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unreasonable risk of a medical emergency; and (ii) post-stabilization care and pain
management medication immediately subsequent to surgery or emergency treatment as
requested by the treating physician or provider of record.

The Department has determined that the total estimated one-time cost for a URA
to comply with proposed §19.2013(c) could vary based upon the following cost
components: (i) cost of general operations manager wages; (ii) cost to print the written
description of procedures; (iii) cost to mail the written description of procedures; and
(iv) cost to implement the written description of procedures.

Specialty URAs. The Department anticipates that specialty URAs are likely to
incur these same costs to comply with proposed §19.2013(c).

(i) Cost of general operations manager wages. The Department anticipates that,
because the proposed provision will likely require development of new procedures, a
URA’s general operations manager will do most if not all of the drafting and basic review
of these new procedures. A general operations manager working in an insurance-
related industry earns a median hourly wage of $67.40, as detailed in this Cost Note
under the subheading “Repetitive Cost Note Information.” The Department anticipates
that this drafting will likely require on average approximately 10 hours of a general
operations manager’s time for a total one-time cost of $674.00.

(i)  Cost to print the written description of procedures. The Department
anticipates that a URA could incur a cost for printing the new written description of

procedures. The cost of printing could range from approximately $.06 to $.08 per page
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for printing and paper, as detailed in this Cost Note under the subheading “Repetitive
Cost Note Information.”

(i)  Cost to mail the written description of procedures. The Department
anticipates that a URA could incur a cost to transmit the written description of
procedures by mail, as detailed in this Cost Note under the subheading “Repetitive Cost
Note Information.” In addition to the cost variables identified in the Cost Note
discussion under the subheading “Repetitive Cost Note Information,” a URA’s total cost
to mail the written description of procedures will vary depending on the number of pages
and the business practices of the URA.

(iv) Cost to implement the written description of procedures. A URA may incur
costs to implement the written procedures. However, it is not possible for the
Department to estimate the amount of such costs because the relevant factors are not
suitable to reliable quantification by the Department. These factors include (a) the
number of requests for drugs that require preauthorization in situations in which the
injured employee has received or is currently receiving the requested drugs and an
adverse determination could pose an unreasonable risk of a medical emergency; (b)
the number of requests for post-stabilization care and pain management medication
immediately subsequent to surgery or emergency treatment as requested by the
treating physician or provider of record; and (c) the URA’s existing practices.

Proposed §19.2016(b)(3): Summary report. Amendments to proposed
§19.2016(b)(3) require additional information to be included in the summary report that

the URA must submit to the Department annually. The following additional information
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that is required in the summary report is not required by statute and is a result of the
proposed amendments: (i) the disposition of the appeal of adverse determination
(either in favor of the appellant, or in favor of the original utilization review
determination) at each level of the notification and appeal process; and (ii) the subject
matter of any complaint filed with the URA with required categorization as: (a)
administration (e.g., copies of medical records not paid for, too many calls or written
requests for information from provider, too much information requested from provider);
(b) qualifications of URA’s personnel; or (c) appeal/complaint process (e.g., treating
physician unable to discuss plan of treatment with utilization review physician, no notice
of adverse determination, no notice of clinical basis for adverse determination, written
procedures for appeal not provided).

The Department anticipates that, for those new requirements under the proposed
rules, URAs may incur costs associated with submitting the summary report information.
The Department has determined that the total estimated cost for a URA to comply with
proposed §19.2016(b)(3), as applicable, could vary based upon the following cost
components: (i) cost of general operations manager wages; and (ii) costs for
programming necessary to collect the additional required information.

Specialty URAs. The Department anticipates that specialty URAs are likely to

incur these same costs to comply with proposed §19.2016(b)(3).
(i) Cost of general operations manager wages. The Department anticipates that,
because the proposed requirements will involve submission of additional information, a

URA’s general operations manager will do most, if not all, of these submissions. A
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general operations manager working in an insurance-related industry earns a median
hourly wage of $67.40, as detailed in this Cost Note under the subheading “Repetitive
Cost Note Information.” The Department anticipates that submitting the additional
information will likely require on average approximately one to two hours of a general
operations manager’s time per annual summary report, for a total annual fee of $67.40
to $134.80.

(i) Costs for programming necessary to collect the additional required
information. The Department also anticipates that a URA could incur a one-time cost
for programming necessary to collect the additional required information. The
Department estimates that an in-house programmer could require approximately five to
10 hours to set up a process to automatically collect the information required under
proposed §19.2016(b)(3). A computer programmer working in an insurance-related
industry in Texas earns a median hourly wage of $34.93, as detailed in this Cost Note
under the subheading “Repetitive Cost Note Information.” Therefore, the estimated
average one-time cost for a URA’s in-house programmer time could range from $174.65

to $349.30 for compliance with proposed §19.2016(b)(3).

4. ECONOMIC IMPACT STATEMENT AND REGULATORY FLEXIBILITY ANALYSIS
FOR SMALL AND MICRO BUSINESSES.

Analysis of Economic Impact

In accordance with the Government Code §2006.002(c), the Department has

determined that there are several proposed amendments and new sections that may
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have an adverse economic impact on URAs, including HMO URAs, insurer URAs, and
specialty URAs, that qualify as small or micro businesses under the Government Code
§2006.001(1) and (2) and that are required to comply with the proposed rules.

Economic Impact on URAs, including HMO and insurer URAs; and specialty URAs

when applicable.

The Department was unable to obtain information relating to the number of URAs
that qualify as a small or micro business under the Government Code §2006.001(1) and
(2). However, the Department currently has identified 181 certified and 16 registered
URAs in the state, including HMO URAs, insurer URAs, and specialty URAs. Of those
181 certified URAs, currently 72 URAs are certified for workers’ compensation. Of
those 16 registered URASs, currently 4 are registered for workers’ compensation.

Economic Impact on HMO URAs and Specialty URAs

The Department has determined that §19.1719(a) may have an adverse
economic impact on HMO and specialty URAs that qualify as small or micro businesses
under the Government Code §2006.001(1) and (2) and that are required to comply with
the proposed rules.

The Department was unable to obtain information relating to the number of HMO
URAs that qualify as a small or micro business under the Government Code
§2006.001(1) and (2). However, the Department currently has identified 19 certified or
registered HMO URAs in the state. The Department estimates 1 — 2 of these HMO
URAs qualify as a small or micro business.

Economic Impact on Insurer URAs and Specialty URAs
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The Department has determined that proposed §19.1719(b) and §19.2019(c)
may have an adverse economic impact on insurer URAs that qualify as small or micro
businesses under the Government Code §2006.001(1) and (2) and that are required to
comply with the proposed rules.

The Department was unable to obtain information relating to the number of
insurer URAs that qualify as a small or micro business under the Government Code
§2006.001(1) and (2). However, the Department currently has identified 17 certified or
registered insurer URAs in the state. The Department estimates 1 — 2 of these insurer
URAs qualify as a small or micro business.

Economic Impact on Specialty URAs only

The Department has determined that the following sections may have an adverse
economic impact on specialty URAs only that qualify as small or micro businesses
under the Government Code §2006.001(1) and (2) and that are required to comply with
the proposed rules: (i) proposed §19.1720(c) and §19.2020(c); (i) proposed
§19.1720(e) and (f) and §19.2020(e) and (f); and (iii) proposed §19.1720(h)(1)(C) — (E)
and (h)(2)(C) — (E) and proposed §19.2020(h)(1)(C) — (E) and (h)(2)(C) — (E).

The Department was unable to obtain information relating to the number of
specialty URAs that qualify as a small or micro business under the Government Code
§2006.001(1) and (2). However, the Department currently has 20 specialty URAs in the
state, all of which are certified.

Regulatory Flexibility Analysis
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As previously indicated, the Department has identified 21 provisions of the
proposal that may result in compliance costs for entities subject to Subchapter R and/or
Subchapter U, including proposed (i) §19.1704(d) and §19.2004(c); (i) §19.1704(e)
and §19.2004(d); (iii) §19.1705(d) and §19.2005(d); (iv) §19.1705(g) and §19.2005(9g);
(v)  §19.1703(12) and §19.2003(11); (vi) §19.1706(c) and §19.2006(c); (vii)
§19.1706(d) and §19.2006(d); (viii) §19.1710(b)(2) and §19.2010(b)(2); (ix)
§19.1710(c) and §19.2010(c); (x) §19.1715(b) and §19.2015(b); (xi) §19.1711(b)(3) —
(4) and §19.2011(b)(3) — (4); (xii)) §19.1711(c)(3) — (4) and §19.2011(c)(3) — (4); (xiii)
§19.1712(a) and §19.2012(a); (xiv) §19.1712(b) and §19.2012(b); (xv) §19.1714(a)(12)
and §19.2014(a)(12); (xvi) §19.1721(a) and §19.2021(a); (xvii)) §19.1719(b) and
§19.2019(c); (xviii) §19.1720(c) and §19.2020(c); (xix) §19.1720(e) and §19.2020(e);
(xx) §19.1720(h)(1)(D) — (E) and §19.2020(h)(1)(D) — (E); (xxi) §19.1720(h)(2)(D) — (E)
and §19.2020(h)(2)(D) — (E); two provisions of the proposal that may result in
compliance costs for entities subject only to Subchapter R, including proposed
§19.1719(a) and §19.1721(b)(3) and two provisions of the proposal that may result in
compliance costs for entities subject only to Subchapter U, including proposed
§19.2013(c) and §19.2016(b)(3).

The cost of compliance with these proposed requirements will not vary between
large businesses and small or micro-businesses; therefore, the Department’s cost
analysis of these requirements, which can be found in the Public Benefit/Cost Note
section of this proposal, applies equally to small or micro business URAs, including

HMO URAs, insurer URAs, and specialty URAs.
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Pursuant to the Government Code §2006.002(c), for each of these proposed
requirements, the Department has considered other regulatory methods that accomplish
the objectives of the proposal, minimize any adverse economic impact on URAs that
qualify as small or micro businesses under the Government Code §2006.001(1) and (2),
but still protect the health, safety, and environmental and economic welfare of the state.
I. Estimated Costs for Entities Subject to Subchapter R and/or Subchapter U
A. Estimated Costs to URAs, Including HMO and Insurer URAs; and Specialty
URAs when Applicable

Proposed §19.1704(d) and §19.2004(c): Form No. LHL005 Required
Information.

The Department considered, as a regulatory alternative, exempting small and
micro business URAs from the non-statutory requirements under proposed §19.1704(d)
and §19.2004(c).

The Department has determined, however, this exemption would not accomplish
the objectives of proposed §19.1704(d) and §19.2004(c) and would not be consistent
with the health, safety, and environmental and economic welfare of the state, for the
following reasons: (a) the exemption is inconsistent with legislative intent; (b) the
exemption could result in some consumers receiving fewer health care services; and (c)
the requirement will have a minimal economic impact. Additionally, the Department has
determined that the costs for small and micro businesses to comply with proposed
§19.1704(d) and §19.2004(c) are nominal, and the adverse impact that would result for

Texas consumers of these small and micro business URAs far outweighs any economic
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impact on these small and micro businesses that will have to comply with these
requirements.

(a) Exemption is inconsistent with legislative intent.

The Senate Committee on State Affairs Bill Analysis for HB 4290 specifies the
legislative intent of HB 4290. According to this analysis, the legislative intent of HB
4290 is to ensure that carriers have consistent standards for what is considered
experimental and investigational. TEXAS SENATE STATE AFFAIRS COMMITTEE, BILL
ANALYSIS (Committee Report, Substituted), C.S.H.B. 4290, 81st Leg., R.S. (May 12,
2009). Exempting small or micro business URAs from the non-statutory requirements
of proposed §19.1704(b) and §19.2004(c), however, would not allow the Department to
review the URASs’ screening criteria and review procedures, which would not assist in
the legislative goal of establishing consistent standards for what is considered
experimental and investigational.

(b) Exemption could result in some consumers receiving less health care
services.

Requiring all URAs to follow the submission of information requirements under
proposed §19.1704(d) and §19.2004(c) for a certification or registration and for renewal
of a certification or registration as a URA is important and necessary to protect the
health and economic welfare of consumers. Absent these requirements, the
Department's ability to oversee URAs would be diminished, and this diminished
oversight could potentially lead to inconsistent standards for approval or denial of health

care services or inconsistent procedures available for consumers to appeal those
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standards of review. For example, in proposed §19.1704(d)(1)(A), an applicant is
required to submit an adequate summary description of screening criteria and review
procedures to be used to determine medical necessity or appropriateness, or the
experimental or investigational nature, of health care. An applicant is also required in
proposed §19.1704(d)(1)(A) to submit the availability of personnel to handle consumer
complaints. Proposed §19.1704(d)(2)(H) requires applicants and URAs to submit
copies of procedures established for appeal of an adverse determination with an
applicant’s request for certification or registration as a URA. Exempting small and micro
business URAs from these requirements could result in consumers of these small and
micro business URAs failing to receive the same health care services because of in
differing standards for approval or denial of health care services. Additionally,
exempting small and micro business from these requirements could result in consumers
of these small and micro business URAs not having available remedies after receiving
an adverse determination or in not having the requisite information to pursue remedies
after receiving an adverse determination.

Additionally, the uniform submission of policies and procedures to the
Department for a certification or registration or for renewal of a certification or
registration under proposed §19.1704(d) or §19.2004(c) as a URA promotes confidence
in the URA’s decisions. For example, under proposed §19.1704(d)(1)(B), a URA must
certify that its screening criteria and review procedures are established with input from
appropriate health care providers and approved by physicians. Those consumers who

are involved with URAs that are not required to submit their screening criteria to the
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Department pursuant to proposed §19.1704(d) and §19.2004(c) could be subject to a
lesser quality of review. Further, under proposed §19.1704(d)(2), a URA must submit
written policies to the Department relating to the availability of personnel and telephone
messaging systems for preauthorization and verification for HMO and preferred provider
benefit plans. Adopting these types of requirements to apply to all URAs, regardless of
size, will result in consistent application of screening criteria and review procedures.
This consistent application, will, in turn, ensure that all consumers, including those that
utilize small and micro business URAs, have the requisite information to obtain
necessary services.

Requiring all URAs, regardless of size, to follow the application requirements
under proposed §19.1704(d) or §19.2004(c) eliminates the possibility that the
Department would have to create a dual tracking system for certifications, registrations,
and renewals based on URA business size. Therefore, the Department determined that
requiring uniform applicant information and qualifications for certification or registration
and renewal of certification or registration under proposed §19.1704(d) and §19.2004(c)
is necessary to protect the health and economic welfare of Texas consumers.

(c) The requirement will have a minimal economic impact. While
compliance with the proposed application requirements in §19.1704(d) and §19.2004(c)
may have an adverse economic impact on small or micro business URAs, the
Department anticipates that the required compliance will have a minimal adverse
economic impact for the following reasons. The Department anticipates that only a

minimal amount of additional time and work will be required for completing the new
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application because the application documents, even with the additional new
requirements, will be substantially similar to the existing application that small and micro
business URAs are currently required to submit. This similarity will reduce the amount
of time and effort needed to prepare and submit the new application, especially for
renewal applications.

Additionally, it is anticipated that any additional costs will be minimal because the
URA will already have some of the information available that the Department requires
under proposed §19.1704(d). For example, under proposed §19.1704(d)(6)(A) and
proposed §19.2004(c)(5)(A), applicants must submit written evidence that the applicant
is doing business in Texas in accordance with the Texas Business Organizations Code.
This evidence may include a letter from the Texas Secretary of State indicating that the
entity has filed the appropriate paperwork to conduct business in this state. The
applicant URA should already have this required evidence because they would be
subject at the time of formation to existing Texas statutory business formation
requirements and fees.

Department’s determination. Therefore, based on the prior discussion of the

potential substantial adverse impact on Texas consumers, the Department has
determined that the costs for small and micro businesses to comply with proposed
§19.1704(d) and §19.2004(c) are nominal, and the adverse impact that would result for
Texas consumers of these small and micro business URAs far outweighs any economic
impact on these small and micro businesses that will have to comply with these

requirements. Thus, the Department has determined that no alternative methods can
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accomplish the objectives of proposed §19.1704(d) or §19.2004(c) and protect the
health and economic welfare of Texas consumers.

Proposed §19.1704(e) and §19.2004(d): Correction of omissions or
deficiencies and submission of a request for a waiver. The Department considered
the following regulatory alternatives for those proposed amendments to §19.1704(e)
and §19.2004(d) that are not statutory requirements: (i) permitting small and micro
business URAs to correct omissions or deficiencies in the URA application within 30
days; (ii) reducing the information small and micro business URAs are required to
submit to the Department for a waiver under proposed §19.1704(e) and §19.2004(d);
and (iii) permitting small and micro business URAs to apply for a waiver electronically.
However, the Department has determined that such options would not accomplish the
objectives of proposed §19.1704(e) and §19.2004(d) and would not be consistent with
the health, safety, and environmental and economic welfare of the state.

(i) Permitting small and micro business URAs to correct omissions or
deficiencies in the URA application within 30 days.

The Department considered permitting small and micro business URAs to have
30 days, as existing rules permit, to correct omissions or deficiencies in the URA
application. However, the proposed change from 30 days to 15 working days is
necessary to streamline the application process, providing the Department with
information more quickly. This shorter time period will allow a more efficient application

process, thereby making more URAs more quickly available to the Texas consumer.
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Additionally, there is a cost saving mechanism proposed as part of §19.1704(e)
and §19.2004(d) that is available to small and micro business URAs. If a small or
micro-business URA is unable to comply with the time limits prescribed in §19.1704(e)
and §19.2004(d) for correction of errors or deficiencies in the application, the proposed
rule enables such a URA to apply for a waiver of the time limits. The Department has
determined that this waiver is a sufficient remedy for those small and micro business
URAs that are unable to meet the 15 working day deadline to correct errors or
deficiencies in the application.

(ii) Reducing the information small and micro business URAs are required
to submit to the Department for a waiver under proposed §19.1704(e) and
§19.2004(d).

The Department considered reducing the information that a URA is required to
submit to the Department to obtain a waiver from the 15 working day limit for correction
of errors or deficiencies in the application. The waiver only requires that a URA submit
a request in writing for additional time to correct the omissions or deficiencies in the
application. These waiver request requirements are minimal, and, therefore, the
Department is unable to reduce the content requirements for small and micro-business
URAs applying for a certification or registration for the first time. Further, the cost of
submitting a waiver by mail to the Department is nominal.

(iii) Permitting small and micro business URAs to apply for a waiver

electronically.
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The Department considered alternatives that could assist small or micro-
business URAs in obtaining waivers, such as allowing small or micro-business URAs to
seek waivers through electronic applications. However, the Department concluded that
such modifications would not adequately achieve the purpose of the proposed section.
The purpose of requiring the mailing of waiver requests, rather than electronic filing, is
to be consistent with current Chief Clerk procedures and not to add additional expense
to the state in creating new electronic processes. Permitting small and micro-business
URAs to make electronic filings of waiver requests, while declining to permit large URAs
to do so, would impose additional cost on the Department for minimal savings to small
or micro-business URAs.

Department’s determination. Therefore, the Department has determined that

the costs for small and micro businesses to comply with proposed §19.1704(e) and
§19.2004(d) are nominal, and the adverse impact that would result for Texas
consumers of small and micro business URAs far outweighs any economic impact on
small and micro businesses that will have to comply with these requirements. Thus, the
Department has determined that there are no alternative methods of accomplishing the
objectives of proposed §19.1704(e) or §19.2004(d) protect the health and economic
welfare of Texas consumers.

Proposed §19.1705(d) and §19.2005(d): Development of screening criteria.

The Department considered the following regulatory alternatives for those

proposed amendments to §19.1705(d) and §19.2005(d) that are not statutory
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requirements: exempting small and micro business URAs from the requirements under
proposed §19.1705(d) and §19.2005(d).

The Department has determined that this option would not accomplish the
objectives of proposed §19.1705(d) and §19.2005(d) and would not be consistent with
the health, safety, and environmental and economic welfare of the state.

The purpose of these requirements is for URAs to utilize screening criteria that
are evidence-based, scientifically valid, or outcome focused, or if evidence-based
medicine is not available for a particular health care service provided, to utilize generally
accepted standards of medical practice recognized in the medical community. These
screening criteria requirements are important for the following reasons: (a) set the
parameters for screening criteria, which will provide for more uniform and evidence-
based utilization review for enrollees and injured employees; (b) promote valid and
sound decisions when credible and scientific guidelines are utilized; (c) promote
confidence in the URA’s decisions because the URA can support and substantiate its
decisions; and (d) promote and ensure consistent decisions among all URAs regarding
specific health care treatments and services.

Proposing the amendments to apply to all URAs, regardless of size, will result in
consistent application of review criteria for all consumers involved in the URA process,
regardless of the size of the URA utilized by the consumer. If the Department exempted
small or micro business URAs from these requirements, those consumers who utilize
URAs that are not required to acquire the additional screening criteria would be subject

to a lesser quality of review, and therefore would receive potentially lower quality health
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care than those utilizing the larger URAs that are required to comply with the screening
criteria requirements.

Department’s determination. Therefore, the Department has determined that

the costs for small and micro businesses to comply with proposed §19.1705(d) and
§19.2005(d) are nominal, and the adverse impact that would result for Texas
consumers of small and micro business URAs far outweighs any economic impact on
small and micro businesses that will have to comply with these requirements. Thus, the
Department has determined that there are no alternative methods of accomplishing the
objectives of proposed §19.1705(d) or §19.2005(d) that would protect the health and
economic welfare of Texas consumers, as required under the Government Code
§2006.002(c-1).

Proposed §19.1705(g) and §19.2005(g): Complaint System.

The Department considered the following regulatory alternative to the proposed
amendments to §19.1705(g) and §19.2005(g): exempting small and micro business
URAs from the requirement to include the Department’s address and toll-free telephone
number and a statement explaining that a complainant is entitled to file a complaint with
the Department in the written response.

The Department, however, determined that such an exemption would not
accomplish the objectives of proposed §19.1705(g) and §19.2005(g) and would not be
consistent with the health, safety, and environmental and economic welfare of the state,
because: (a) the information is useful and should be available to all enrollees or injured

employees whose health care has been subject to utilization review; and (b) any
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adverse impact on small and micro business URAs does not outweigh the potential
substantial adverse impact on Texas consumers.

(a) The information is useful and should be available to all enrollees or
injured employees whose health care has been subject to utilization review.
Providing the Department’s address and toll-free telephone number and a statement
explaining that a complainant is entitled to file a complaint with the Department in the
written response will be useful to the enrollee or injured employee. This information will
inform them that they can file a complaint with the Department and provide the
necessary contact information to do so. Exempting small and micro business URAs
from this requirement could result in the enrollees and injured employees of these URAs
not receiving this information. Awareness of the complaint process for all consumers
who utilize URAs, not just those that utilize large URAs, is important. Complaints will
assist the Department in monitoring URAs and ensuring utilization review decisions are
being made in accordance with the Insurance Code Chapter 4201 and Department
rules.

(b) Any adverse impact on small and micro business URAs does not
outweigh the potential substantial adverse impact on Texas consumers. While
compliance with the proposed additional information requirements in §19.1705(g) and
§19.2005(g) may have an adverse economic impact on small or micro business URAs,
the Department anticipates that the required compliance will have a minimal adverse
economic impact for the following reasons. The Department anticipates that only a

minimal amount of additional time and work will be required to include the minimal
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additional information, i.e., the Department’s address and toll-free telephone number
and a statement explaining that a complainant is entitled to file a complaint with the
Department, because under the Insurance Code §4201.204, the complaints procedure
must already include a written response to the complainant by the URA within 30
calendar days.

Department’s determination. The Department has determined that the costs

for small and micro businesses to comply with proposed §19.1705(g) and §19.2005(g)
are nominal, and the adverse impact that would result for Texas consumers of these
small and micro business URAs far outweighs any economic impact on these small and
micro businesses that will have to comply with these requirements. Thus, the
Department has determined that there are no alternative methods to accomplish the
objectives of proposed §19.1705(g) or §19.2005(g) that would also protect the health
and economic welfare of Texas consumers, as required under the Government Code
§2006.002(c-1).

Proposed §19.1703(12) and §19.1706(c) and §19.2003(11) and §19.2006(c):
Disqualifying associations.

The Department considered the following regulatory alternative to proposed new
§19.1703(12) and §19.1706(c) and §19.2003(11) and §19.2006(c): exempting small
and micro business URAs from the requirements under proposed new §19.1703(12)
and §19.1706(c) and §19.2003(11) and §19.2006(c).

The Department has determined, however, that this exemption would not

accomplish the objectives of proposed new §19.1703(12) and §19.1706(c) and
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§19.2003(11) and §19.2006(c) and would not be consistent with the health, safety, and
environmental and economic welfare of the state.

These requirements are necessary to prohibit potential conflicts of interest that
could undermine the appeals process for adverse determinations. The purpose of the
proposed new prohibition is to prevent the physician who reviews the appeal from being
improperly influenced by a relationship that he or she has with the physician or doctor
who issued the initial adverse determination or the enrollee or injured employee, as
applicable, who is requesting the appeal. Requiring all URAs, regardless of size, to
comply with these requirements will result in a consistent prohibition on potential
conflicts of interest that could undermine the utilization review appeals process. If the
Department exempted small or micro business URAs from these requirements,
enrollees or injured employees subject to small or micro business URA’s utilization
review could be subject to an appeal with a physician that is unduly influenced by the
initial reviewer. This conflict of interest could result in denial of necessary medical care
based on that undue influence, rather than independent medical judgment.

Department’s determination. The Department has determined that the costs

for small and micro businesses to comply with proposed new §19.1703(12) and
§19.1706(c) or §19.2003(11) and §19.2006(c) are nominal, and the adverse impact that
would result for Texas consumers of these small and micro business URAs far
outweighs any economic impact on these small and micro businesses that will have to
comply with these requirements. Thus, the Department has determined based on the

preceding analysis that no alternative methods can accomplish the objectives of
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proposed new §19.1703(12) and §19.1706(c) and §19.2003(11) and §19.2006(c) that
would also protect the health and economic welfare of Texas consumers, as required
under the Government Code §2006.002(c-1).

Proposed §19.1706(d) and §19.2006(d): Documentation of information on
physicians, doctors, and other health care providers. The Department considered
the following regulatory alternative for those proposed amendments to §19.1706(d) and
§19.2006(d) that are not statutory requirements: exempting small and micro business
URAs from the requirement to provide the name, license number, and state of licensure
of personnel to the Department under proposed §19.1706(d) and §19.2006(d).

Exempting small and micro business URAs from the proposed requirement
to provide the name, license number, and state of licensure of personnel.

The Department, however, has determined that such an exemption would not
accomplish the objectives of proposed §19.1706(d) and §19.2006(d) and would not be
consistent with the health, safety, and environmental and economic welfare of the state
because: (a) the exemption could result in some consumers receiving a lesser quality
of utilization review; and (b) the requirement will have a minimal economic impact.

(a) The exemption could result in some consumers receiving a lesser
quality of utilization review. The requirement to provide the name, license number,
and state of licensure of personnel under proposed §19.1706(d) and §19.2006(d)
provides the Department with information to ensure that the URA is utilizing proper
personnel to perform utilization review. Exempting small or micro business URAs from

this requirement would impede the Department’s ability to monitor whether proper
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personnel are performing utilization review, and therefore could foster a situation in
which a URA could more easily utilize unqualified personnel. The use of unqualified
personnel for utilization review could, in turn, result in a lesser quality of utilization
review for those consumers who utilize the small or micro business URAs. All
consumers are entitled to utilization review by qualified personnel, including those
enrollees and injured employees using small and micro business URAs. The
performance of utilization review by lesser qualified personnel could result in consumers
of small and micro business URAs failing to receive appropriate or necessary medical
care.

(b) The requirement will have a minimal economic impact. While
compliance with the proposed requirements in §19.1706(d) and §19.2006(d) may have
an adverse economic impact on small or micro business URAs, the Department
anticipates that the required compliance will have a minimal adverse economic impact
since URAs are already required to collect such information when credentialing their
personnel.

Department’s determination. The Department has determined that the costs

for small and micro businesses to comply with proposed §19.1706(d) and §19.2006(d)
are nominal, and the adverse impact that would result for Texas consumers of these
small and micro business URAs far outweighs any economic impact on these small and
micro businesses that will have to comply with these requirements. Thus, the

Department has determined that there are no alternative methods to accomplish the
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objectives of proposed §19.1706(d) or §19.2006(d) that would also protect the health
and economic welfare of Texas consumers.

Proposed §19.1710(b)(2) and §19.2010(b)(2): Preauthorization numbers.

The Department considered the following regulatory alternative to the proposed
amendments to §19.1710(b)(2) and §19.2010(b)(2): exempting small and micro
business URAs from the requirements under proposed §19.1710(b)(2) and
§19.2010(b)(2).

However, the Department has determined that such exemption would not
accomplish the objectives of proposed §19.1710(b)(2) and §19.2010(b)(2) and would
not be consistent with the health, safety, and environmental and economic welfare of
the state.

The purpose of these requirements is to establish a uniform system for
preauthorization numbers among all URAs. Requiring all URAs, regardless of size, to
comply with these requirements will result in a consistent format for preauthorization
numbers for all consumers involved in the URA process, regardless of the size of the
URA utilized by the consumer. If the Department exempted small or micro business
URAs from these requirements, the formatting for preauthorization numbers could differ
substantially, potentially leading to confusion regarding whether health care is
preauthorized and causing delay in the consumer’s health care. Allowing or requiring
different standards would increase the complexity of the system and the costs

associated with supporting different formats and protocols. This approach would
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require all insurance carriers to support duplicate and redundant systems, increasing
the administrative costs associated with the receipt and processing of medical bills.

Department’s determination. Therefore, the Department has determined that

the costs for small and micro businesses to comply with proposed §19.1710(b)(2) and
§19.2010(b)(2) are nominal, and the adverse impact that would result for Texas
consumers of these small and micro business URAs far outweighs any economic
impact on these small and micro businesses that will have to comply with these
requirements. Thus, the Department has determined that no alternative methods can
accomplish the objectives of proposed §19.1710(b)(2) and §19.2010(b)(2) that would
also protect the health and economic welfare of Texas consumers.

Proposed §19.1710(c) and §19.2010(c): Notice of adverse determinations
made in prospective and concurrent utilization review; Proposed §19.1715(b) and
§19.2015(b): Notice of adverse determination for retrospective review.

The Department considered the following regulatory alternative for those
proposed amendments to §§19.1710(c), 19.2010(c), 19.1715(b), and 19.2015(b) that
are not statutory requirements: exempting small and micro business URAs from the
requirement to provide the additional requisite information under proposed §19.1710(c)
or §19.2010(c), as applicable, and §19.1715(b) or §19.2015(b), as applicable.

The Department has determined, however, that such an exemption would not
accomplish the objectives of proposed §§19.1710(c), 19.2010(c), 19.1715(b), and
19.2015(b), and would not be consistent with the health, safety, and environmental and

economic welfare of the state because: (a) the exemption could result in some
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consumers receiving less information in their notice of adverse determination, which
may have a detrimental effect on their appeal; and (b) any adverse impact on small and
micro business URAs does not outweigh the potential substantial adverse impact on
Texas consumers.

(a) The exemption could result in some consumers receiving less
information in their notice of adverse determination, which may have a
detrimental effect on their appeal. The Department has determined that these
additional notice elements are necessary for the enrollee or injured employee when
receiving notice of the adverse determination. The first additional notice element is
important for the enrollee or injured employee to understand what evidence or
documentation can be submitted to possibly obtain a different determination. Additional
information on the physician or doctor who made the adverse determination is for the
enrollee’s or injured employee’s reference. Information on the date and time the URA
offered the opportunity to discuss the adverse determination is also useful, because the
enrollee or injured employee may not have been aware of when this opportunity was
offered to the provider of record. Information on the URA'’s appeal process and notice
of the independent review process, along with a copy of Form No. LHL009, will inform
the enrollee or injured employee of his or her additional options following an adverse
determination. For injured employees receiving notice of an adverse determination
under §19.2010(c) or §19.2015(c), a description of the source of the screening criteria
or guidelines will also inform the injured employee of the criteria or guidelines on which

the URA relied.
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Collectively, this information will potentially assist enrollees or injured employees
in submitting the appropriate documentation if they choose to appeal an adverse
determination. Exempting small and micro business from providing the additional
requisite information may have a detrimental effect on enrollees and injured employees
who utilize these URAs, in some cases even preventing them from receiving necessary
medical care.

(b) Any adverse impact on small and micro business URAs does not
outweigh the potential substantial adverse impact on Texas consumers. The
Department anticipates that the required compliance will have a minimal adverse
economic impact since URAs are already required under existing rules and under
§4201.303 of the Insurance Code to mail a notice of adverse determination, and
§19.1710(c) or §19.2010(c), as applicable, and §19.1715(b) or §19.2015(b), as
applicable only require additional notice elements.

Department’s determination. Therefore, the Department has determined that

the costs for small and micro businesses to comply with proposed §19.1710(c) or
§19.2010(c), as applicable, and §19.1715(b) or §19.2015(b), as applicable, are nominal,
and the adverse impact that would result for Texas consumers of these small and micro
business URAs far outweighs any economic impact on these small and micro
businesses that will have to comply with these requirements. Thus, the Department has
determined that there are no alternative methods that can accomplish the objectives of
proposed §19.1710(c) or §19.2010(c) and §19.1715(b) or §19.2015(b), that would also

protect the health and economic welfare of Texas consumers.
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Proposed §19.1711(b)(3) and (4) and §19.2011(b)(3) and (4), and
§19.1711(c)(3) and (4) and §19.2011(c)(3) and (4): Documentation of Peer-to-Peer
Discussion Requirements Prior to Issuing Prospective and Concurrent Utilization
Review Adverse Determinations and Prior to Issuing Retrospective Review
Adverse Determinations.

Because of the similarity in the requirements in the potential compliance costs for
small and micro business URAs, and in the potential impact on the health and economic
welfare of enrollees and injured employees, the Department, considered for the
proposed amendments to §19.1711(b)(3) and (4) and §19.2011(b)(3) and (4) and for
the proposed amendments to §19.1711(c)(3) and (4) and §19.2011(c)(3) and (4), the
following regulatory alternative: exempting small and micro business URAs from some
or all of the proposed documentation, maintenance, and response requirements.

The Department has determined, however, that such an exemption would not
accomplish the objectives of the proposed requirements and would not be consistent
with the health, safety, and environmental and economic welfare of the state because:
(a) the total or partial exemption could result in the Department’s inability to monitor
compliance with a significant statutory requirement; and (b) the costs to comply with the
proposed requirements are nominal.

(a) The total or partial exemption could result in the Department’s inability
to monitor compliance with a significant statutory requirement. The Insurance
Code §4201.206 requires a URA to provide a peer-to-peer discussion opportunity prior

to issuing an adverse determination. Under the Insurance Code §4201.206, before a
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URA who questions the medical necessity or appropriateness of a health care service
issues an adverse determination, the URA must provide the health care provider who
ordered the service a reasonable opportunity to discuss with a physician the patient's
treatment plan and the clinical basis for the URA’s determination. This peer-to-peer
opportunity is important for the enrollee or injured employee, because it gives the
provider of record a chance to discuss the individual’'s case and possibly influence the
determination for a favorable outcome which would not otherwise have been possible.
Requiring a URA, regardless of size, to maintain documentation that details the
discussion opportunity provided to the provider of record, enables the Department or
TDI-DWC to monitor each URA’s compliance with the §4201.206 statutory requirement.
If the Department is unable to monitor a small or micro business URA’s compliance with
this statutory requirement, it could be detrimental to the economic welfare and/or health
of enrollees or injured employees utilizing the small or micro business URA. Such
enrollees or injured employees could be potentially deprived of a favorable
determination for needed health care.

(b) The cost to comply with the proposed requirements are nominal. \While
compliance with the proposed requirements in §19.1711(b)(3) and (4) or §19.2011(b)(3)
and (4) and in proposed §19.1711(c)(3) and (4) and §19.2011(c)(3) and (4), may have
an adverse economic impact on small or micro business URAs, the Department
anticipates that the required compliance will have a minimal adverse economic impact.
Under the proposed requirements, the URA is required to put in writing the actions that

are required under the Insurance Code §4201.206 concerning the peer-to-peer
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discussion before issuance of an adverse determination, to maintain this written
documentation, and to provide it upon request. The Department anticipates that the
costs to comply with these proposed requirements will be nominal, as detailed in the
Public Benefit/Cost Note part of this proposal, for all URAs, including small or micro
business URAs.

Department’s determination. Therefore, the Department has determined that

the costs for small and micro businesses to comply with proposed §19.1711(b)(3) and
(4) or §19.2011(b)(3) and (4) and with proposed §19.1711(c)(3) and (4) and
§19.2011(c)(3) and (4), are nominal, and the adverse impact that would result for Texas
consumers of these small and micro business URAs far outweighs any economic
impact on these small and micro businesses that will have to comply with these
requirements. Thus, the Department has determined that there are no alternative
methods to accomplish the objectives of proposed §19.1711(b)(3) and (4) or
§19.2011(b)(3) and (4) and proposed §19.1711(c)(3) and (4) and §19.2011(c)(3) and
(4), that would also protect the health and economic welfare of Texas consumers.

Proposed §19.1712(a) and §19.2012(a): Written procedures for appeals of
prospective or concurrent review adverse determinations.

The Department considered exempting small and micro business URAs from the
requirements to develop and implement additional written procedures under proposed
§19.1712(a) and §19.2012(a).

The Department, however, has determined that such an exemption would not

accomplish the objectives of proposed §19.1712(a) and §19.2012(a) and would not be
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consistent with the health, safety, and environmental and economic welfare of the state
because: the exemption would result in inconsistent URA written appeal procedures.

The additional written procedures are important for the health and economic
welfare of Texas consumers. The requirements to set time frames for filing an appeal
and that appeal decisions must be made by a physician who has not previously
reviewed the case are necessary to provide a fair appeal process for enrollees and
injured employees. The written requirement to ensure peer-to-peer discussions are
necessary to implement the Insurance Code §4201.206. The follow-up letter to an
expedited appeal determination provides written documentation for the enrollee or
injured employee. The required response letter is necessary to provide the enrollee or
injured employee information on the screening criteria on which the decision was made,
information on the physician who made the determination, a copy of Form No. LHLO09
(Request for a Review by an Independent Review Organization (IRO)), and procedures
for filing a complaint in accordance with the Insurance Code §4201.204. All of these
required procedures and information are essential to fully inform consumers and ensure
that consumers are able to receiving necessary health care. If small or micro business
URAs were exempt from proposed §19.1712(a) or §19.2012(a), the enrollees and
injured employees who utilize small and micro business URAs would be deprived of
several consumer protections that would be afforded to enrollees and injured
employees of large URAs.

Department’s determination. Therefore, the Department has determined that

the adverse impact that would result for Texas consumers of these small and micro



TITLE 28. INSURANCE Proposed Sections
Part I. Texas Department of Insurance Page 251 of 487
Chapter 19. Agents’ Licensing

business URAs far outweighs any economic impact on these small and micro
businesses that will have to comply with these requirements. Thus, the Department has
determined that no alternative method can accomplish the objectives of proposed
§19.1712(a) or §19.2012(a) that would also protect the health and economic welfare of
Texas consumers.

Proposed §19.1712(b) and §19.2012(b): Written procedures for appeals of
retrospective review adverse determinations.

The Department considered the following regulatory alternative: exempting small
and micro business URAs from the proposed §19.1712(b) and §19.2012(b)
requirements.

The Department has determined, however, that such an exemption would not
accomplish the objectives of the proposed requirements and would not be consistent
with the health, safety, and environmental and economic welfare of the state, because:
(a) the exemption would result in inconsistent URA written appeal procedures; and (b)
the requirement will have a minimal adverse economic impact.

(a) The exemption would result in inconsistent URA written appeal
procedures. The written procedures are important for the health and economic welfare
of Texas consumers. The requirement under §19.1712(b)(1) that appeal procedures be
in accordance with the requirements in 28 TAC Chapter 21, Subchapter T (relating to
Submission of Clean Claims) is important for conformity with that chapter and to ensure
that URAs are in compliance with relevant statutory requirements. The requirement

under §19.1712(b)(2) and §19.2012(b) that the appeal must comply with §19.1715 and
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§19.2015, respectively, is important in order to incorporate the consumer protections
afforded in the notice of determination for a retrospective review. These consumer
protections include several required elements of information that are necessary for an
enrollee or injured employee who receives an adverse determination and desires to
appeal the adverse determination. The written requirement to ensure peer-to-peer
discussions under §19.1712(b)(3) and §19.2012(b)(1)(B) implements the Insurance
Code §4201.206. Under §19.2015(b)(2) and (3), additional references to the Insurance
Code Chapter 1305 and 28 TAC Chapters 10 and 133 are necessary to incorporate
other statutes and rules that govern the appeal process.

The Department intends for these written procedures to ensure that appeal of
retrospective review adverse determinations are subject to a consistent process that
provides the enrollee or injured employee, regardless of the size of the URA utilized by
the enrollee or injured employee, with a fair procedure. Exempting small or micro
businesses from this requirement could subject enrollees or injured employees who
utilize small or micro business URAs to a substandard appeal process. A substandard
appeal process without adequate consumer protections could adversely affect the
outcome of the adverse determination appeal of these enrollees and injured employees
and their access to necessary health care.

(b) The requirement will have a minimal adverse economic impact. The
Department anticipates that the required compliance will have a minimal adverse
economic impact, because the required written procedures essentially incorporate other

statutory or regulatory consumer protection provisions. Additionally, the Department
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has determined that any additional cost to incorporate into the written procedures the
requirement in proposed §19.1712(b)(3) or §19.2012(b)(1)(B), as applicable, will be
minimal. The only costs incurred will be to draft the written procedures; the underlying
requirements should already be implemented pursuant to the Insurance Code Chapter
1305 and §4201.206, 28 TAC Chapter 10; Chapter 21, Subchapter T; and Chapter 133;
and §19.1715 and §19.2015.

Department’s determination. Therefore, the Department has determined that

the costs for small and micro businesses to comply with proposed §19.1712(b) or
§19.2012(b) are nominal, and the adverse impact that would result for Texas
consumers of these small and micro business URAs far outweighs any economic
impact on these small and micro businesses that will have to comply with these
requirements. Thus, the Department has determined based on the preceding reasons
that there are no alternative methods that can accomplish the objectives of proposed
§19.1712(b) or §19.2012(b) that would also protect the health and economic welfare of
Texas consumers.

Proposed §19.1714(a)(12) and §19.2014(a)(12): Retention of records.

The Department considered the following regulatory alternative: exempting small
and micro business URAs from the requirement to store the required information for four
years under proposed §19.1714(a)(12) and §19.2014(a)(12).

The Department has determined, however, that this exemption would not
accomplish the objectives of proposed §19.1714(a)(12) and §19.2014(a)(12) and would

not be consistent with the health, safety, and environmental and economic welfare of
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the state, because: the exemption would result in less effective examinations based on
more limited information.

As previously discussed in the Introduction, the proposed amendment to change
the storage period from two years to four years allows sufficient time for the Department
to examine the information. The Department generally conducts URA examinations
triennially but does not always examine each URA exactly every three years, so the
requirement that the URA maintain information for four years will ensure that the
Department has the opportunity to review such information. Because this information is
generated and obtained by a URA in the course of utilization review, it is valuable for
the Department’s monitoring purposes to ensure that enrollees or injured employees are
afforded utilization review that is conducted in accordance with the Texas Insurance
Code and applicable rules. If the URA is not required to store records for a long enough
time period to ensure the Department’s access to the information, it renders the
Department’s examinations less effective, possibly resulting in a lesser quality of
utilization review for enrollees or injured employees.

Department’s determination. Therefore, the Department has determined that

the adverse impact that would result for Texas consumers of these small and micro
business URAs far outweighs any economic impact on these small and micro
businesses that will have to comply with these requirements. Thus, the Department has
determined that there are no alternative methods that can accomplish the objectives of
proposed §19.1714(a)(12) or §19.2014(a)(12) and would also protect the health and

economic welfare of Texas consumers.
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Proposed §19.1721(a) and §19.2021(a): Notification of independent review
of adverse determinations concerning life-threatening conditions.

The Department considered the following regulatory alternative: exempting small
and micro business URAs from the requirements to include a copy of Form No. LHL0O09
under proposed §19.1721(a) and §19.2021(a) and to use the “prudent layperson”
standard under proposed §19.2021(a).

The Department has determined, however, that such an exemption would not
accomplish the objectives of proposed §19.1721(a) and §19.2021(a) and would not be
consistent with the health, safety, and environmental and economic welfare of the state,
because: (a) the exemption would result in some enrollees and injured employees not
receiving a copy of Form No. LHL0O09; (b) the exemption could result in inconsistent
standards between §19.1721 and §19.2021 regarding the “prudent layperson” standard;
and (c) the requirement will have a minimal adverse economic impact.

(a) The exemption would result in some enrollees and injured employees
not receiving a copy of Form No. LHL009. Including a copy of Form No. LHL0O09
(Request for a Review by an Independent Review Organization (IRO)) is important for
enrollees or injured employees, who utilize URAs regardless of the size of the URA,
because they are entitled to an immediate appeal to an IRO in the event of an adverse
determination and if they have a life-threatening condition, pursuant to the Insurance
Code §4201.360. In the event of such a life threatening condition, it is important that all
enrollees and injured employees, including those who utilize small and micro business

URAs, receive a copy of the request-for-IRO-review form as provided in proposed
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§19.1721(a) and §19.2021(a). The receipt of the form could significantly facilitate the
request for independent review by enabling the request to be made more efficiently and
quickly than if the enrollees or injured employees had to find the form on their own.
Exempting small or micro business URAs from this requirement could cause
unnecessary and avoidable delays for enrollees and injured employees who utilize
small or micro business URAs.

(b) The exemption could result in inconsistent standards for enrollees
under §19.1721 and injured employees under §19.2021 regarding the “prudent
layperson” standard. Existing §19.1721 allows the determination of the existence of a
life-threatening condition on the basis that a prudent layperson possessing an average
knowledge of medicine and health would believe that the disease or condition is a life-
threatening condition.  Proposed §19.2021(a) incorporates this same “prudent
layperson” standard. Exempting small or micro business URAs from the “prudent
layperson” standard would result in a different standard regarding who determines a life-
threatening condition, based on whether the URA is subject to §19.1721 or §19.2021
and whether the patient is an enrollee or an injured employee. In the interest of equal
consumer protection for both enrollees and injured employees, it is important that both
of these categories of patients be entitled to an immediate appeal to an IRO in the event
of a life threatening condition, and that the same standard apply to both categories of
patients for determining whether there is a life threatening condition. Exempting small

or micro business URAs from the proposed §19.2021 “prudent layperson” standard for
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injured employees would result in significant disparate consumer protections for these
injured employees compared to those injured employees who utilize large URAs.

(c) The requirement will have a minimal adverse economic impact. The
Department anticipates that the required compliance will have a minimal adverse
economic impact. The URA is already required under the Insurance Code §4201.301 to
send a notice of adverse determination, so the addition of a copy of the IRO form will
incur nominal additional costs, as detailed in the Public Benefit/Cost Note part of this
proposal. Although it is not possible to determine the total cost for the “prudent
layperson” standard under proposed §19.2021(a), it is possible that in many cases this
standard was already being used. However, for those small and micro business URAs
that are not currently utilizing the “prudent layperson” standard, the Department is of the
opinion that not requiring these small and micro businesses to use the standard will not
result in cost savings so significant that the benefit of these potential cost savings
outweigh the need for patients utilizing these URAs to be deprived of immediate appeal
to an IRO in the event of a life threatening condition on the basis of this standard.

Department’s determination. Therefore, the Department has determined that

the costs for small and micro businesses to comply with proposed §19.1721(a) or
§19.2021(a) are likely to be nominal, but in the event that the “prudent layperson”
standard, does result in additional costs, the potential adverse health and economic
welfare impact that would result for Texas consumers of these small and micro business
URAs far outweighs any economic impact on these small and micro businesses that will

have to comply with these requirements. Thus, the Department has determined that
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there are no alternative methods can accomplish the objectives of proposed
§19.1721(a) or §19.2021(a) and protect the health and economic welfare of Texas
consumers.

B. Estimated Costs to Insurers Only.

Proposed §19.1719(b) and §19.2019(c): Responsibility of Insurers to
Comply with Registration Filing Requirements. The Department considered the
following regulatory alternative: exempting small and micro business insurer URAs from
the requirements under proposed §19.1719(b) or §19.2019(c) to have a valid
registration and to comply with all the filing requirements under §19.1704 or §19.2004,
respectively.

The Department has determined, however, that this exemption would not
accomplish the objectives of proposed §19.1719(b) or §19.2019(c) and would not be
consistent with the health, safety, and environmental and economic welfare of the state
because: (a) the exemption would result in the Department’s inability to monitor certain
insurer URAs; and (b) the requirement will have a minimal adverse economic impact.

(a) The exemption would result in the Department’s inability to monitor
certain insurer URAs. The registration and filing requirements under proposed
§19.1719(b) or §19.2019(c) provide the Department with information on insurer URAs
that are conducting utilization review only for coverage for which they are the payors.
This information allows the Department to monitor such insurer URAs. Exempting small
or micro business insurer URAs from the requirements under proposed §19.1719(b) or

§19.2019(c) would prevent the Department from even knowing whether these insurer
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URAs are conducting utilization review. Enrollees and injured employees could then be
subject to utilization review that is not monitored by the Department.

(b) The requirement will have a minimal adverse economic impact. \While
compliance with the proposed application requirements in §19.1719(b) or §19.2019(c)
may have an adverse economic impact on small or micro business insurer URAs, the
Department anticipates that the required compliance will have a minimal adverse
economic impact. Although the insurer URA will incur costs to register and comply with
filing requirements, an insurer URA is not required to submit an original application fee
or renewal fee if the insurer only performs utilization review for health or workers’
compensation coverage for which it is the payor.

Department’s determination. Therefore, the Department has determined that

the costs for small and micro businesses to comply with proposed §19.1719(b) or
§19.2019(c) are nominal, and the adverse impact that would result for Texas consumers
of these small and micro business URAs far outweighs any economic impact on these
small and micro businesses that will have to comply with these requirements. Thus, the
Department has determined that there are no alternative methods that can accomplish
the objectives of proposed §19.1719(b) or §19.2019(c) and would also protect the
health and economic welfare of Texas consumers.

C. Estimated Costs to Specialty URAs Only.

Proposed §19.1720(c) and §19.2020(c): Utilization Review Plan.
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The Department considered the following regulatory alternative: exempting small
and micro business specialty URAs from the requirements under proposed §19.1720(c)
and §19.2020(c) to develop written procedures.

The Department has determined that this exemption would not accomplish the
objectives of proposed §19.1720(c) and §19.2020(c) and would not be consistent with
the health, safety, and environmental and economic welfare of the state because the
potential adverse impact that could result for Texas consumers of these small and micro
business specialty URAs far outweighs any economic impact on these small and micro
businesses that will have to comply with these requirements.

The requirement for written procedures under proposed §19.1720(c) and
§19.2020(c) is intended to ensure that the existing §19.1720(c) and §19.2020(c)
requirements are implemented. Without the requirement that the procedures be in
writing, it is impossible for the procedures to be made available to consumers for
informational purposes or to the Department for regulatory purposes. Therefore, it is
important for the enrollees and injured employees of small and micro business URAs to
have the same consumer protections that will accrue to the enrollees and injured
employees of large URAs as a result of these proposed requirements. Exempting small
or micro business specialty URAs from the requirement could result in utilization review
plans that are not properly developed, reviewed and implemented. As a result,
enrollees and injured employees utilizing small or micro business specialty URAs could
be provided a lesser quality of review that could result in inadequate health care or

deprivation of necessary health care. Enrollees and injured employees utilizing small or
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micro business specialty URAs are entitled to the same quality of utilization review as
enrollees and injured employees of large URAs.

Additionally, because the underlying requirements are already set forth in
existing rules and specialty URAs regardless of size are already required to comply with
these requirements, the cost to small and micro business specialty URAs to develop the
written procedures are minimal.

Department’s determination. Therefore, the Department has determined that

the costs for small and micro businesses to comply with proposed §19.1720(c) and
§19.2020(c) are nominal, and the adverse impact that would result for Texas consumers
of these small and micro business URAs far outweighs any economic impact on these
small and micro businesses that will have to comply with these requirements. Thus, the
Department has determined that there are no alternative methods that can accomplish
the objectives of proposed §19.1720(c) and §19.2020(c) and would also protect the
health and economic welfare of Texas consumers

Proposed §19.1720(e) and §19.2020(e): Documentation of physicians,
doctors and other health care providers.

The Department considered the following regulatory alternative for those
proposed amendments to §19.1720(e) and §19.2020(e) that are not statutory
requirements: exempting small and micro business specialty URAs from the proposed
requirement to provide the name, number, type, license number, and state of licensure

of personnel to the Department under proposed §19.1720(e) and §19.2020(e).
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The Department has determined that this exemption would not accomplish the
objectives of proposed §19.1720(e) and §19.2020(e) and would not be consistent with
the health, safety, and environmental and economic welfare of the state because: (a)
the exemption could result in some consumers receiving a lesser quality of utilization
review; and (b) the requirement will have a minimal economic impact.

(a) The exemption could result in some consumers receiving a lesser
quality of utilization review. The requirement to provide the name, number, type,
license number, and state of licensure of personnel under proposed §19.1720(e) and
§19.2020(e) provides the Department with information to ensure that the URA is utilizing
proper personnel to perform utilization review. Exempting small or micro business
URAs from this requirement would prevent the Department from monitoring whether
proper personnel are performing utilization review and use of unqualified personnel for
utilization review could, in turn, result in a lesser quality of utilization review for those
consumers who utilize the small or micro business URAs. But all consumers are
entitled to utilization review by qualified personnel, including those enrollees and injured
employees using small and micro business URAs.

(b) The requirement will have a minimal economic impact. While
compliance with the proposed requirements in §19.1720(e) and §19.2020(e) may have
an adverse economic impact on small or micro business specialty URAs, the
Department anticipates that the required compliance will have a minimal adverse
economic impact since specialty URAs are already required to collect such information

when credentialing their personnel.
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Department’s determination. Therefore, the Department has determined that

the costs for small and micro businesses to comply with proposed §19.1720(e) and
§19.2020(e) are nominal, and the adverse impact that would result for Texas
consumers of these small and micro business URAs far outweighs any economic
impact on these small and micro businesses that will have to comply with these
requirements. Thus, the Department has determined that there are no alternative
methods that can accomplish the objectives of proposed §19.1720(e) and §19.2020(e)
and protect the health and economic welfare of Texas consumers.

Proposed §19.1720(h)(1)(D) - (E) and §19.2020(h)(1)(D) - (E), and
§19.1720(h)(2)(D) - (E) and §19.2020(h)(2)(D) — (E): Documentation of Peer-to-peer
Discussion Requirements Prior to Issuing Prospective and Concurrent Utilization
Review Adverse Determinations and Prior to Issuing Retrospective Review
Adverse Determinations. Because of the similarity in the requirements in the
potential compliance costs for small and micro business specialty URAs, and in the
potential impact on the health and economic welfare of enrollees and injured
employees, the Department, pursuant to the Government Code §2006.002(c),
considered for the proposed amendments to §19.1720(h)(1)(D) and (E) and
§19.2020(h)(1)(D) and (E) and for the proposed amendments to §19.1720(h)(2)(D) and
(E) and §19.2020(h)(2)(D) and (E), the following regulatory alternative: exempting small
and micro business specialty URAs from some or all of the proposed documentation,

maintenance, and response requirements.
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The Department has determined that such a total or partial exemption would not
accomplish the objectives of the proposed requirements and would not be consistent
with the health, safety, and environmental and economic welfare of the state because:
(a) the total or partial exemption could result in the Department’s inability to monitor
compliance with a significant statutory requirement; and (b) the costs to comply with the
proposed requirements are nominal.

(a) The total or partial exemption could result in the Department’s inability
to monitor compliance with a significant statutory requirement. Under the
Insurance Code §4201.456, before a specialty URA who questions the medical
necessity or appropriateness, or the experimental or investigational nature, of a health
care service issues an adverse determination, the specialty URA must provide the
health care provider who ordered the service a reasonable opportunity to discuss the
patient's treatment plan and the clinical basis for the specialty URA’s determination with
a health care provider who is of the same specialty as the agent.

This peer-to-peer opportunity is important for the enrollee or injured employee,
because it gives the provider of record a chance to discuss the individual's case and
possibly influence the determination for a favorable outcome which would not otherwise
have been possible. Requiring a specialty URA, regardless of size, to maintain
documentation that details the discussion opportunity provided to the provider of record,
enables the Department or TDI-DWC to monitor each specialty URA’s compliance with
the §4201.456 statutory requirement. If the Department is unable to monitor a small or

micro business specialty URA’s compliance with this statutory requirement, it could be
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detrimental to the economic welfare and/or health of enrollees or injured employees
utilizing the small or micro business specialty URA. Such enrollees or injured
employees could be potentially deprived of a favorable determination for needed health
care.

(b) The cost to comply with the proposed requirements are nominal. \While
compliance with the proposed requirements in §19.1720(h)(1)(D) and (E) and
§19.2020(h)(1)(D) and (E) and proposed new §19.1720(h)(2)(D) and (E) and
§19.2020(h)(2)(D) and (E), may have an adverse economic impact on small or micro
business specialty URAs, the Department anticipates that the required compliance will
have a minimal adverse economic impact. Under the proposed requirements, the
specialty URA is required to put in writing the actions that are required under the
Insurance Code §4201.456 to maintain this written documentation, and to provide it
upon request. The Department anticipates that the costs to comply with these proposed
requirements will be nominal, as detailed in the Public Benefit/Cost Note part of this
proposal, for all specialty URAs, including small or micro business specialty URAs.

Department’s determination. Therefore, the Department has determined that

the costs for small and micro businesses to comply with proposed new
§19.1720(h)(1)(D) and (E) and §19.2020(h)(1)(D) and (E) and with proposed new
§19.1720(h)(2)(D) and (E) and §19.2020(h)(2)(D) and (E), are nominal, and the adverse
impact that would result for Texas consumers of these small and micro business
specialty URAs far outweighs any economic impact on these small and micro

businesses that will have to comply with these requirements. Thus, the Department has
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determined that there are no alternative methods that can accomplish the objectives of
proposed new §19.1720(h)(1)(D) and (E) and §19.2020(h)(1)(D) and (E) and proposed
new §19.1720(h)(2)(D) and (E) and §19.2020(h)(2)(D) and (E), and protect the health
and economic welfare of Texas consumers.

Il. Estimated Costs for Entities Subject to Additional Subchapter R Requirements
that have not been Previously Discussed.

A. Estimated Costs to URAs, including HMO and insurer URAs and specialty
URAs.

Proposed §19.1721(b)(3): Information required to be provided to the
assigned independent review organization.

The Department considered the following regulatory alternative: exempting small
and micro business URAs from the requirements under proposed §19.1721(b)(3) to
provide the assigned IRO copies of the additional requisite documentation.

The Department has determined that this exemption would not accomplish the
objectives of proposed §19.1721(b)(3) and would not be consistent with the health,
safety, and environmental and economic welfare of the state because: (a) the
exemption would result in the IRO not receiving as much information; and (b) the
requirement will have a minimal adverse economic impact.

(a) The exemption would result in the IRO not receiving as much
information. The Department has determined that the additional documentation
requirements are necessary to ensure that the IRO has sufficient information to conduct

a thorough and accurate independent review. The purpose of the IRO independent
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review is to review a URA adverse determination relating to health care requested by
the enrollee who received the adverse determination. The independent review process
provides the enrollee an opportunity for the request to be reviewed by an IRO, which
could possibly overturn the adverse determination at issue. Exempting small or micro
business URAs from providing any copies of the documents required in proposed
§19.1721(b)(3) may result in the IRO making an incorrect determination or, at least, a
different determination than it would have made with complete information. This
additional required information is intended to provide the IRO with important information
needed for a thorough and accurate independent review. Therefore, an enrollee using
a URA that is not subject to these requirements will be more likely to receive an IRO
determination that is based on insufficient information. Potentially, this lack of sufficient
information could adversely affect the independent review decision, potentially resulting
in lack of access to medically necessary and appropriate health care for an enrollee
using a small or micro business URA. Enrollees are entitled to medically necessary and
appropriate health care regardless of the size of the URA being used by the enrollee.
(b) The requirement will have a minimal adverse economic impact. The
cost that will be incurred by the small and micro business URAs as a result of these
requirements are primarily administrative assistant wages, copying and mailing costs.
As detailed in the Public Benefit/Cost Note part of this proposal, the Department
anticipates that these costs will be nominal. The URA is already required under existing
§19.1721 to provide documentation to the IRO. Proposed §19.1721(b)(3) adds only a

few additional required documents, which the URA can submit along with the existing
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required documentation. However, if in some instances, the cost is higher than the
Department anticipates, the Department is of the opinion that the consumer protection
afforded to the enrollees of these small or micro business URAs is of greater
importance than any potential adverse economic impact on the small or micro business
URA.

Department’s determination. Therefore, the Department has determined that

the costs for small and micro businesses to comply with proposed §19.1721(b)(3) are
nominal, and the adverse impact that would result for Texas consumers of these small
and micro business URAs far outweighs any economic impact on these small and micro
businesses that will have to comply with these requirements. Thus, the Department has
determined that there are no alternative methods that can accomplish the objectives of
proposed §19.1721(b)(3) and protect the health and economic welfare of Texas
consumers.

B. Estimated Costs to HMOs Only.

Proposed §19.1719(a): Responsibility of HMOs to Comply with Registration
Filing Requirements.

The Department considered the following regulatory alternative: exempting small
and micro business HMO URAs from the requirements under proposed §19.1719(a) to
have a valid registration and to comply with all the filing requirements under §19.1704.

The Department has determined, however, that such an exemption would not
accomplish the objectives of proposed §19.1719(a) and would not be consistent with

the health, safety, and environmental and economic welfare of the state because: (a)
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the exemption would result in the Department’s inability to monitor certain HMO URAs;
and (b) the requirement will have a minimal adverse economic impact.

(a) The exemption would result in the Department’s inability to monitor
certain HMO URAs. The registration and filing requirements under proposed
§19.1719(a) provide the Department with information on HMO URAs that are
conducting utilization review only for coverage for which they are the payors. This
information allows the Department to monitor such HMO URAs. Exempting small or
micro business HMO URAs from the requirements under proposed §19.1719(a) would
prevent the Department from even knowing whether these HMO URAs are conducting
utilization review. Enrollees could then be subject to utilization review that is not
monitored by the Department.

(b) The requirement will have a minimal adverse economic impact. \While
compliance with the proposed application requirements in §19.1719(a) may have an
adverse economic impact on small or micro business HMO URAs, the Department
anticipates that the required compliance will have a minimal adverse economic impact.
Although the HMO URA will incur costs to register and comply with filing requirements,
an HMO URA is not required to submit an original application fee or renewal fee if the
HMO only performs utilization review for health compensation coverage for which it is
the payor.

Department’s determination. Therefore, the Department has determined that

the costs for small and micro businesses to comply with proposed §19.1719(a) are

nominal, and the adverse impact that would result for Texas consumers of these small
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and micro business URAs far outweighs any economic impact on these small and micro
businesses that will have to comply with these requirements. Thus, the Department has
determined that there are no alternative methods that can accomplish the objectives of
proposed §19.1719(a) and protect the health and economic welfare of Texas
consumers.

M. Estimated Costs for Entities Subject to Additional Subchapter U
Requirements That Have Not Been Previously Discussed.

Costs to URAs, including insurer URAs and specialty URAs.

Proposed §19.2013(c): Requirement for a written description of procedures
for responding to requests for drugs, post-stabilization care and pain
management medication under certain circumstances.

The Department considered the following regulatory alternative: exempting small
and micro business URAs from the requirements under proposed §19.2013(c) to
provide a written description setting forth the requisite procedures.

The Department has determined, however, that such an exemption would not
accomplish the objectives of proposed §19.2013(c) and would not be consistent with the
health, safety, and environmental and economic welfare of the state because: (a)
these procedures are important to ensure access to injured employees to certain drugs
and post-stabilization care and pain management medication; and (b) these procedures
complement existing rules.

(a) These procedures are important to ensure access to injured employees

to certain drugs and post-stabilization care and pain management medication.
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The requirement under proposed §19.2013(c) to provide a written description
setting forth the procedures that the URA will follow when responding to requests for
drugs that require preauthorization in situations in which the injured employee has
received or is currently receiving the requested drugs and an adverse determination
could pose an unreasonable risk of a medical emergency is important to ensure that
injured employees receive responses to requests for these drugs. Post-stabilization
care and pain management medication immediately subsequent to surgery or
emergency treatment as requested by the treating physician or provider of record, is
important to ensure that injured employees receive responses to requests for these
drugs, post-stabilization care, or pain management medication. Exempting small or
micro business URAs from these requirements could result in injured employees
utilizing these small or micro business URAs receiving delayed responses to their
requests for (i) drugs that require preauthorization in certain high risk situations; and (ii)
post-stabilization care and pain management medication in certain high risk situations.
These delayed responses could adversely impact the health and welfare of the
requesting injured employee and there is no justifiable reason for subjecting injured
employees using small or micro business URAs to these unnecessary, and potentially
harmful, delayed responses.

(b) These procedures complement existing rules. This proposed
requirement is necessary to complement the pharmacy closed formulary rules for both
certified network and non-network claims in workers’ compensation in 28 TAC Chapter

134, Subchapter F. This URA procedural requirement is necessary for those situations
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that may occur after the denial of a preauthorization request and is a precursor to
statutorily required closed formulary appeals process that includes the medical
interlocutory order process identified in 28 TAC §134.550. An equivalent requirement is
not included in the proposed Subchapter R rules.

The post-stabilization portion is intended to extend the preauthorization decision
concerning facility-based surgeries (inpatient, outpatient, or ambulatory surgical center)
to include necessary pain medication, which is often overlooked during the
preauthorization approval process and leads to confusion regarding the availability of
necessary pain medications. The Department has determined that injured employees
who use small or micro business URAs are entitled to the same consumer protective
health and economic welfare benefits that are provided in these requirements to injured
employees who utilize large URAs. The Department has therefore determined that
these requirements which are necessary to complement the existing pharmacy closed
formulary rules for both certified network and non-network claims in workers’
compensation and to extend the preauthorization decision are just as necessary for
injured employees who use small or micro business URAs as for those injured
employees who utilize large URAs.

Department’s determination. Therefore, the Department has determined that

the adverse impact that would result for Texas consumers of these small and micro
business URAs far outweighs any economic impact on these small and micro
businesses that will have to comply with these requirements. Thus, the Department has

determined that there are no alternative methods that can accomplish the objectives of
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proposed §19.2013(c) and protect the health and economic welfare of Texas
consumers.

Proposed §19.2016(b)(3): Summary report.

The Department considered the following regulatory alternative to the proposed
amendments to §19.2016(b)(3): exempting small and micro business URAs from the
requirements to provide the additional information in the summary report.

The Department has determined, however, that such an exemption would not
accomplish the objectives of proposed §19.2016(b)(3) and would not be consistent with
the health, safety, and environmental and economic welfare of the state because the
exemption would result in inconsistent URA summary report information.

The exemption would result in inconsistent URA summary report
information. The additional summary report information is important for the health and
economic welfare of Texas consumers. Information on the disposition of the appeal of
adverse determination (either in favor of the appellant, or in favor of the original
utilization review determination) at each level of the notification and appeal process will
allow the Department to monitor how many appeals result in a favorable outcome to the
injured employee. If these statistics indicate an unusually high number of appeals
resulting in favor of the original utilization review determination, the Department may
follow-up with the URA to determine whether the appeals procedures are compliant with
the Insurance Code and applicable rules. This targeted auditing may prevent future
denials of appeals in situations in which the injured employee is entitled to health care.

Information and the required categorization on the subject matter of any complaint filed
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with the URA could also assist the Department in identifying areas in which the URA
requires additional monitoring to ensure statutorily mandated and quality utilization
review for consumers. If small or micro business URAs are exempted from the
proposed amendments to §19.2016(b)(3), small and micro business URAs would not be
subject to the same level of monitoring by the Department. This lack of information from
small and micro business URAs could result in the Department’s inability to properly
monitor and enforce the provisions of the Insurance Code and applicable rules, possibly
resulting in a lesser quality of utilization review and ultimately lack of coverage for
necessary health care for the injured employee who uses a small or micro business
URA.

Department’s determination. Therefore, the Department has determined that

the adverse impact that would result for Texas consumers of these small and micro
business URAs far outweighs any economic impact on these small and micro
businesses that will have to comply with these requirements. Thus, the Department has
determined that there are no alternative methods that can accomplish the objectives of
proposed §19.2016(b)(3) and protect the health and economic welfare of Texas

consumers.

5. TAKINGS IMPACT ASSESSMENT. The Department has determined that no
private real property interests are affected by this proposal and that this proposal does

not restrict or limit an owner’s right to property that would otherwise exist in the absence
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of government action and, therefore, does not constitute a taking or require a takings

impact assessment under the Government Code §2007.043.

6. REQUEST FOR PUBLIC COMMENT. To be considered, written comments on the
proposal must be submitted no later than 5:00 p.m. on September 6, 2011 to Gene C.
Jarmon, General Counsel and Chief Clerk, Mail Code 113-2A, Texas Department of
Insurance, P. O. Box 149104, Austin, Texas 78714-9104. An additional copy of the
comment must be simultaneously submitted to Debra Diaz-Lara, Deputy Commissioner,
Health and Workers' Compensation Network Certification and Quality Assurance
Division, Mail Code 103-6A, Texas Department of Insurance, P.O. Box 149104, Austin,
Texas 78714-9104.

The Commissioner will consider the adoption of the proposed amendments and
new sections in a public hearing under Docket No. 2727 scheduled for September 13,
2011, at 9:30 am in Room 100 of the William P. Hobby, Jr. State Office Building, 333
Guadalupe Street, Austin, Texas. Written and oral comments presented at the hearing

will be considered.

7. STATUTORY AUTHORITY. The amendments and new sections to both
Subchapters R and U are proposed pursuant to the Insurance Code Chapter 4201
(Utilization Review Agents), §38.001 (Data Collection and Reports: Inquiries), §843.151
(Regulation of Health Maintenance Organizations: Rules), §1301.007 (Preferred

Provider Benefit Plans: Rules), §1305.007 (Workers’ Compensation Health Care
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Networks: Rules), §1352.003(g) (Brain Injury: Required Coverages-Health Benefit
Plans Other than Small Employer Health Benefit Plans), §1352.004(b) (Brain Injury:
Training for Certain Personnel Required), §1369.057 (Benefits Related to Prescription
Drugs and Devices and Related Services: Rules), and the Insurance Code §36.001
(Department Rules and Procedures: General Rulemaking Authority). Additionally, the
Subchapter U amendments and new sections are also proposed pursuant to the Labor
Code §§401.011 (Definitions: General Definitions); Chapter 402 (Operation and
Administration of Workers’ Compensation System), including §8§402.00111(b)
(Relationship between Commissioner of Insurance and Commissioner of Workers’
Compensation; Separation of Authority; Rulemaking), 402.00116 (Chief Executive),
402.00128 (General Powers and Duties of Commissioner), 402.061 (Adoption of Rules),
and 402.072 (Sanctions); Chapter 408 (Workers’ Compensation Benefits), including
§§408.0043 (Professional Specialty Certification Required for Certain Review),
408.0044 (Review of Dental Services), 408.0045 (Review of Chiropractic Services),
408.0046 (Rules), 408.021 (Entitlement to Medical Benefits), 408.023 (List of Approved
Doctors; Duties of Treating Doctors), and 408.0231 (Maintenance of List of Approved
Doctors; Sanctions and Privileges Relating to Health Care); Chapter 413 (Medical
Review), including §§413.011 (Reimbursement Policies and Guidelines; Treatment
Guidelines and Protocols), 413.014 (Preauthorization Requirements; Concurrent
Review and Certification of Health Care), 413.015 (Payment by Insurance Carriers;
Audit and Review), 413.017 (Presumption of Reasonableness), 413.031 (Medical

Dispute Resolution), 413.0511 (Medical Advisor), 413.0512 (Medical Quality Review
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Panel), 413.0513 (Confidentiality Requirements), 413.052 (Production of Documents);
and the Occupations Code §155.001 (License to Practice Medicine: Examination
Required).

The purpose of Chapter 4201 is stated in Subchapter A §4201.001, which is to (i)
promote the delivery of quality health care in a cost-effective manner; (ii) ensure that a
URA adheres to reasonable standards for conducting utilization review; (iii) foster
greater coordination and cooperation between a health care provider and URA; (iv)
improve communications and knowledge of benefits among all parties concerned before
an expense is incurred; and (v) ensure that a URA maintains the confidentiality of
medical records in accordance with applicable law.

The Insurance Code §4201.002 defines the various terms used in the chapter,
among them “adverse determination” in §4201.002(1) and “utilization review” in
§4201.002(13), which are incorporated into the proposed rules. Section 4201.003
provides that the Commissioner of Insurance may adopt rules to implement the
Insurance Code Chapter 4201. Section 4201.004 specifies the statutory requirements
concerning telephone access to a URA.

Subchapter B (Applicability of Chapter) of Chapter 4201 addresses persons
providing information about scope of coverage or benefits; certain contracts with the
federal government; Medicaid and certain other state health or mental health programs;
workers’ compensation benefits; health care service provided under automobile
insurance policies; employee welfare benefit plans; HMOs; and insurers. Regarding

workers’ compensation benefits, §4201.054(a) provides, in relevant part, “The
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commissioner of workers’ compensation shall regulate as provided by this chapter a
person who performs utilization review of a medical benefit provided under Title 5,
Labor Code.” Section 4201.054(c) also states, “Title 5, Labor Code, prevails in the
event of a conflict between this chapter and Title 5, Labor Code.” Section 4201.054(d)
further provides, “The commissioner of workers’ compensation may adopt rules as
necessary to implement this section.”

Subchapter C (Certification) specifies that a certification of registration is required
to conduct utilization review; requirements for -certification; certificate renewal,
certification and renewal forms; fees; non-transferability of certificate; reporting material
changes; and list of URAs. Section 4201.101 provides, “A utilization review agent may
not conduct utilization review unless the commissioner [of insurance] issues a certificate
of registration to the agent under this subchapter.” Further, §4201.102(a) provides,
“The commissioner [of insurance] may issue a certificate of registration only to an
applicant who has met all the requirements of this chapter and all the applicable rules
adopted by the commissioner [of insurance]."

Subchapter D (Utilization Review: General Standards) sets forth statutory
standards regarding utilization review plans under §4201.151, the mandate under
§4201.152 that a utilization review must be under the direction of a physician licensed to
practice medicine by a state licensing agency in the United States, and the mandate
under §4201.153 that screening criteria be objective, clinically valid, compatible with
established principles of health care and flexible enough to allow a deviation from the

norm when justified on a case-by-case basis. Section 4201.154 provides for review and
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inspection of screening criteria and review procedures. Section 4201.155 provides that
a URA may not establish or impose a notice requirement or other review procedure that
is contrary to the requirements of the health insurance policy or health benefit plan.

Subchapter E (Utilization Review: Relations with Patients and Health Care
Providers) §§4201.201, 4201.202, 4201.203, 4201.204, 4201.205, 4201.206, and
4201.207 addresses utilization review relations with patients and health care providers,
including repetitive contacts; frequency of reviews; observing or participating in patient’s
care; mental health therapy; complaint system of the URA; designated initial contact;
and opportunity to discuss treatment before issuance of adverse determination.
Subchapter F (Utilization Review: Personnel) §§4201.251, 4201.252 and 4201.253
address personnel matters, including delegation of utilization review, appropriate
training and qualification of employed or contracted personnel, and prohibited bases for
employment, compensation, evaluation or performance standards.

Subchapter G (Notice of Determinations) governs the notice of determinations
specifying the general duty to notify under §4201.301, the general time for notice under
§4201.302, what the contents of the notice of an adverse determination must include
under §4201.303, the time frames for notice of adverse determination under §4201.304,
and what the notice of adverse determination for retrospective utilization review must
include under §4201.305.

Subchapter H (Appeal of Adverse Determination) specifies the procedure for the
appeal of an adverse determination, including a provision in §4201.351 that for

purposes of Subchapter H, a complaint filed concerning dissatisfaction or disagreement



TITLE 28. INSURANCE Proposed Sections
Part I. Texas Department of Insurance Page 280 of 487
Chapter 19. Agents’ Licensing

with an adverse determination constitutes an appeal of that adverse determination.
Section 4201.352 requires a URA to maintain and make available a written description
of the procedures for appealing an adverse determination, and §4201.353 mandates
that these procedures must be reasonable. Subchapter H further addresses
requirements for persons or entities that may appeal in §4201.354; acknowledgement of
appeal in §4201.355; specialty review procedures in §4201.356; expedited appeal for
denial of emergency care or continued hospitalization in §4201.357; response letter to
interested persons in §4201.358; written notice to the appealing party of the
determination of the appeal as soon as practicable in §4201.359; and immediate appeal
to an IRO in life-threatening circumstances in §4201.360.

Subchapter | (Independent Review of Adverse Determination) sets forth the
statutory requirements for the independent review of an adverse determination,
addressing the review by the IRO and the URA’s compliance with the independent
determination in §4201.401, the information a URA must provide to the appropriate IRO
in §4201.402, and payment for independent review in §4201.403.

Subchapter J (Specialty Utilization Review Agents) §4201.451 specifies
definitions and requirements governing URAs that conduct utilization review for a
specialty health care service, including dentistry, chiropractic services, or physical
therapy.

Subchapter K (Claims Review of Medical Necessity and Appropriateness) of
Chapter 4201 was repealed effective September 1, 2009. Subchapter L (Confidentiality

of Information; Access to Other Information) addresses general confidentiality
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requirements; consent requirements; providing information to affiliated entities;
providing information to the Commissioner of Insurance; access to recorded personal
information; publishing information identifiable to a health care provider; requirement to
maintain data in a confidential manner; and destruction of certain confidential
documents.

Subchapter M (Enforcement) concerns notice of suspected violation, compelling
production of information, enforcement proceedings, and remedies and penalties for
violation. Section 4201.602 authorizes the Commissioner of Insurance to initiate a
proceeding under Subchapter M which is a contested case for purposes of Chapter
2001, Government Code. Under §4201.603, the Commissioner of Insurance may
impose remedies and penalties for violations of Chapter 4201 which include a sanction
under Chapter 82, an issuance of a cease and desist order under Chapter 83 or an
assessment of an administrative penalty under Chapter 84.

The Insurance Code §38.001 provides, in relevant part, that the Department may
address a reasonable inquiry to any insurance company, including a Lloyd’s plan or
reciprocal or interinsurance exchange, or an agent or other holder of an authorization
relating to: (i) the person’s business condition; or (ii) any matter connected with the
person’s transactions that the Department considers necessary for the public good or
for the proper discharge of the Department’s duties.

The Insurance Code §843.151 provides, in relevant part, that the Commissioner
of Insurance may adopt reasonable rules as necessary and proper to implement the

Insurance Code Chapter 843.
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The Insurance Code §1301.007 requires, in relevant part, the Commissioner of
Insurance to adopt rules as necessary to implement the Insurance Code Chapter 1301.

The Insurance Code §1305.007 provides that the Commissioner of Insurance
may adopt rules as necessary to implement the Insurance Code Chapter 1305.

The Insurance Code §1352.003(g) requires the Commissioner of Insurance to
adopt rules as necessary to implement the Insurance Code Chapter 1352.

The Insurance Code §1352.004(b) requires the Commissioner of Insurance by
rule to require a health benefit plan issuer to provide adequate training to personnel
responsible for preauthorization of coverage or utilization review under the plan.

The Insurance Code §1369.057 provides that the Commissioner of Insurance
may adopt rules to implement the Insurance Code Chapter 1369, Subchapter B
(Coverage of Prescription Drugs Specified by Drug Formulary).

The Insurance Code §36.001 provides that the Commissioner of Insurance may
adopt any rules necessary and appropriate to implement the powers and duties of the
Texas Department of Insurance under the Insurance Code and other laws of this state.

The Labor Code §401.011 specifies definitions used in the Texas Workers’
Compensation Act. In particular, §401.011(17) defines the term “doctor”; §401.011(19)
defines the term “health care,” which includes a prescription drug, medicine or other
remedy under §401.011(19)(E); §401.011(20) defines “health care facility”; and
§401.011(22-a) defines the terminology “health care reasonably required.” Section
401.011(27) defines the term “insurance carrier”; §401.011(28) defines “insurance

company”; and §401.011(44) defines “workers’ compensation insurance coverage.”
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The Labor Code §402.00111(b) provides that the Commissioner of Insurance
may delegate to the Commissioner of Workers' Compensation or to that person's
designee and may redact any delegation, and the Commissioner of Workers'
Compensation may delegate to the Commissioner of Insurance or to that person's
designee, any power or duty regarding workers' compensation imposed on the
Commissioner of Insurance or the Commissioner of Workers' Compensation under the
Labor Code Title 5, including the authority to make final orders or decisions. The
delegation must be made in writing.

The Labor Code §402.00116 grants the powers and duties of chief executive and
administrative officer to the Commissioner of Workers’ Compensation and the authority
to administer and enforce the Labor Code Title 5, other workers’ compensation laws of
this state, and other laws granting jurisdiction to or applicable to the TDI-DWC or the
Commissioner of Workers’ Compensation.

The Labor Code §402.00128 vests general operational powers in the
Commissioner of Workers’ Compensation to conduct daily operations of TDI-DWC and
implement policy, including the authority to delegate and to assess and enforce
penalties and enter appropriate orders as authorized by the Labor Code Title 5.

The Labor Code §402.061 grants the Commissioner of Workers’ Compensation
the authority to adopt rules as necessary for the implementation and enforcement of the
Texas Workers’ Compensation Act.

The Labor Code §402.072(a) provides that the TDI-DWC may impose sanctions

against any person regulated by the TDI-DWC.



TITLE 28. INSURANCE Proposed Sections
Part I. Texas Department of Insurance Page 284 of 487
Chapter 19. Agents’ Licensing

The Labor Code §408.0043(a) applies to a person, other than a chiropractor or
dentist, who perform health care services under the Labor Code Title 5, as a doctor
performing peer reviews, utilization reviews, independent reviews, required medical
examinations, or who serves on the medical quality review panel or as a designated
doctor for TDI-DWC. The Labor Code §408.0043(b) requires that a person described
by the Labor Code §408.0043(a), who reviews a specific workers’ compensation case
hold a professional certification in a health care specialty appropriate to the type of
health care that the injured employee is receiving.

The Labor Code §408.0044 pertains to dentists who perform dental services
under the Labor Code Title 5 for peer reviews, utilization reviews, independent reviews,
or required dental examinations. The Labor Code §408.0044(b) requires that a dentist
who reviews a dental service in conjunction with a specific workers’ compensation case
be licensed to practice dentistry.

The Labor Code §408.0045 pertains to chiropractors who perform chiropractic
services under the Labor Code Title 5 for peer reviews, utilization reviews, independent
reviews, required medical examinations, or who serve on the medical quality review
panel or as designated doctors providing chiropractic services for TDI-DWC. The Labor
Code §408.0045(b) requires that a chiropractor who reviews a chiropractic service in
conjunction with a specific workers’ compensation case be licensed to engage in the
practice of chiropractic.

The Labor Code §408.0046 authorizes the Commissioner of Workers’

Compensation to adopt rules as necessary to determine which professional health
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practitioner specialties are appropriate for treatment of certain compensable injuries,
and such rules must require an entity requesting a peer review to obtain and provide to
the doctor providing the peer review services all relevant and updated medical records.

The Labor Code §408.021(a) specifies that an employee who sustains a
compensable injury is entitled to all health care reasonably required by the nature of the
injury as and when needed.

The Labor Code §408.023(h) requires that a URA or an insurance carrier that
uses doctors to perform reviews of health care services provided under Labor Code
Title 5, Subtitle A, including utilization review, only use doctors licensed to practice in
this state. Section 408.023(n) requires the Commissioner of Workers’ Compensation to
adopt rules to establish reasonable requirements for doctors and health care providers
financially related to those doctors, including training, impairment rating testing, financial
disclosure, and monitoring.

The Labor Code §408.0231(g) requires the Commissioner of Workers’
Compensation to adopt rules regarding doctors who perform peer review functions for
insurance carriers, including standards for peer review and imposition of sanctions
against doctors performing peer review functions including restriction, suspension, or
removal of the doctor’s ability to perform peer review on behalf of insurance carriers in
the workers’ compensation system, and other issues important to the quality of peer
review, as determined by the Commissioner of Workers’ Compensation.

The Labor Code §413.011 requires the Commissioner of Workers’ Compensation

by rule to establish medical policies and guidelines relating to necessary treatment for
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injuries and designed to ensure the quality of medical care and to achieve effective
medical cost control.

The Labor Code §413.014 requires preauthorization by the insurance carrier for
specified health care treatments and services. Section 413.014(a) defines the
terminology “investigational or experimental service or device.”

The Labor Code §413.015 requires insurance carriers to pay charges for medical
services as provided in the statute and requires that the TDI-DWC ensure compliance
with the medical policies and fee guidelines through audit and review.

The Labor Code §413.017 provides a presumption of reasonableness for medical
services that are consistent with TDI-DWC medical policies and fee guidelines and
medical services that are provided subject to prospective, concurrent or retrospective
review as required by TDI-DWC policies and authorized by the insurance carrier.

The Labor Code §413.031(d) provides that a review of the medical necessity of a
health care service requiring preauthorization under §413.014 or Commissioner of
Workers’ Compensation rules promulgated under §413.014 or §413.011(g) shall be
conducted by an IRO under Chapter 4202, Insurance Code, in the same manner as
reviews of utilization review decisions by health maintenance organizations.

The Labor Code §413.0511(b) provides that the TDI-DWC Medical Advisor shall
make recommendations regarding the adoption of rules and policies relating to medical

benefits as required by the Commissioner of Workers’” Compensation.
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The Labor Code §413.0512(a) requires the TDI-DWC Medical Advisor to
establish a medical quality review panel of health care providers to assist the medical
advisor in performing the required duties under §413.0511.

The Labor Code §413.0513(a) provides that information collected, assembled or
maintained by or on behalf of TDI-DWC under §413.0511 or §413.0512 constitutes an
investigation file for purposes of and may not be disclosed.

The Labor Code §413.052 provides that the Commissioner of Workers’
Compensation by rule shall establish procedures to enable TDI-DWC to compel the
production of documents.

The Occupations Code §155.001 provides that a person may not practice
medicine in this state unless the person holds a license issued under the Occupations

Code, Title 3, Subtitle B.

8. CROSS REFERENCE TO STATUTE. The following statutes are affected by this

proposal:

Rule Statute

§19.1701 Insurance Code Chapter 4201

§19.1702 Insurance Code Chapter 4201, Subchapter B; Insurance Code
§4201.051

§19.1703 Insurance Code §§843.002(14), 1305.004(13) - (14), 4201.002(4)

—(8), (10), and (16), 4201.153, 4201.451, and Chapter 4151;

Labor Code §§401.011(17), 401.011(20), and 413.014(a);
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Government Code §662.003(a) and Chapter 552

§19.1704 Insurance Code Chapter 4201, Subchapter C; Insurance Code
§8§4201.004, 4201.057(e), 4201.058(c), 4201.103, and 4201.104

§19.1705 Insurance Code Chapter 4201, Subchapter D; Insurance Code
§§1369.056, 4201.151, 4201.153, 4201.204, 4201.251, 4201.452,
4201.453, and 4201.556

§19.1706 Insurance Code §§1352.004, 4201.152, 4201.252, 4201.253, and

4201.452 — 4201.454

§19.1707 Insurance Code §§4201.155, 4201.201, and 4201.452

§19.1708 Insurance Code §§4201.203, 4201.205, 4201.207, and 4201.452

§19.1709 Insurance Code §4201.202 and §4201.452

§19.1710 Insurance Code §§1352.006, 4201.301 — 4201.304, 4201.452, and
4201.552

§19.1711 Insurance Code §§4201.002(13), 4201.206, 4201.452, and
4201.456

§19.1712 Insurance Code §§1352.006, 4201.002(13), 4201.204, 4201.206,

4201.303(a)(3), 4201.352 — 4201.360, and 4201.452

§19.1713 Insurance Code §4201.004 and §4201.452
§19.1714 Insurance Code §§4201.452 and 4201.551 — 4201.558
§19.1715 Insurance Code §§1352.006, 4201.203, 4201.301, 4201.303,

4201.305, and 4201.452

§19.1716 Insurance Code §§38.001, 4201.107, 4201.204, 4201.452, and
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4201.601

§19.1717 Insurance Code §§4201.452 and 4201.601 — 4201.603

§19.1719 Insurance Code §§4201.053, 4201.057, 4201.058, 4201.452, and
Chapter 257

§19.1720 Insurance Code §§4201.002(13), 4201.104, 4201.107,

4201.356(b), and 4201.452 — 4201.457
§19.1721 Insurance Code §§4201.002, 4201.304, 4201.352, 4201.360,

4201.401 —4201.403, and 4201.452; Government Code

§662.003(a)
§19.1723 Insurance Code §§843.308, 1301.135, and 4201.304
§19.1724 Insurance Code §843.347 and §1301.133
§19.2001 Insurance Code Chapters 1305 and 4201; Labor Code Title 5
§19.2002 Insurance Code §4201.051 and §4201.054(a) and (c); Labor Code
Title 5
§19.2003 Insurance Code §§1305.002, 1305.004, 4201.002, 4201.153,

4201.451; Insurance Code Chapters 4151 and 4201; Labor Code
§401.011 and §413.014(a); Government Code §662.003(a) and
Chapter 552

§19.2004 Insurance Code §§4201.004, 4201.058(c), 4201.101, 4201.103,
4201.104, 4201.204; Insurance Code Chapter 1305; Insurance
Code Chapter 4201, Subchapter C and Subchapter H; Labor Code

Chapter 504
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§19.2005

§19.2006

§19.2007

§19.2008

§19.2009

§19.2010

§19.2011

§19.2012

§19.2013

§19.2014

§19.2015

§19.2016

Insurance Code Chapter 4201, Subchapter D; Insurance Code
§§4201.151, 4201.153, 4201.204, 4201.251, 4201.452, 4201.453,
and 4201.556; Labor Code Title 5, §§401.011(22-a), 408.0043,
408.0044, and 408.0045

Insurance Code §§1305.351, 4201.152, 4201.252, 4201.253, and
4201.452 — 4201.454; Labor Code §408.0231(g) and §408.023(h)
Insurance Code §§4201.054(c), 4201.201, and 4201.452
Insurance Code §§4201.203, 4201.205, 4201.207, and 4201.452
Insurance Code §4201.202 and §4201.452

Insurance Code Chapter 4201, Subchapter G; Insurance Code
§§1305.353, 4201.002, 4201.206, 4201.301 — 303, 4201.452, and
4201.552

Insurance Code §4201.206 and §4201.452

Insurance Code §§1305.003, 1305.354, 4201.002, 4201.054,
4201.204, 4201.206, 4201.303(a)(1) and (a)(3), 4201.352 —
4201.360, and 4201.452; Labor Code §413.014

Insurance Code §§1305.004(a)(13), 4201.004 and 4201.452
Insurance Code §4201.452 and §§4201.551 — 4201.558;
Government Code Chapter 552

Insurance Code §§1305.003(b), 4201.054, 4201.301, 4201.303,
4201.305, and 4201.452

Insurance Code §§38.001, 4201.107, 4201.108, 4201.204 and
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4201.452; Labor Code §§402.00128, 413.052, 413.0511, and
413.0512

§19.2017 Insurance Code §§4201.452 and 4201.601 — 4201.603; Labor
Code Chapter 415

§19.2019 Insurance Code Chapter 4201, Subchapter C; Insurance Code

§4201.058 and
§4201.452

§19.2020 Insurance Code §§1305.351, 4201.002, 4201.104, 4201.107,
4201.054, and 4201.452 — 4201.457; Labor Code §§408.0043,
408.0044, 408.0045, and 408.023(h)

§19.2021 Insurance Code §§1305.003(b), 1305.353, 4201.002, 4201.054,
4201.304, 4201.352, 4201.360, and 4201.452; Government Code

§662.003(a)

9. TEXT.

SUBCHAPTER R. UTILIZATION REVIEWS FOR HEALTH CARE
PROVIDED UNDER A HEALTH BENEFIT PLAN OR
HEALTH INSURANCE POLICY [REVIEW-AGENTS]
28 TAC §§19.1701 — 19.1717,19.1719 - 19.1721, 19.1723, and 19.1724

§19.1701. General Provisions.
(a) Statutory Basis [basis]. This subchapter implements the provisions of the

Insurance Code Chapter 4201 which was amended by Acts 2009, 81st Legislature,

Chapter 1330, which was effective September 1, 2009, but applies only to a health
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benefit plan delivered, issued for delivery, or renewed on or after January 1, 2010[;

(b) Severability. If [Where—any—terms—or—sections—of-this—subchapter—are

determined—by] a court of competent jurisdiction holds that any provision of this

subchapter or its application to any person or circumstance is invalid for any reason, the

invalidity does not affect other provisions or applications of this subchapter that can be
iven [to-be-i . it f thi , I L L4
remaining terms and provisions of this subchapter shall remain in] effect without the

invalid provision or application, and to this end the provisions of this subchapter are

severable.

(c) Purpose. The purpose of this subchapter ftheserules} is to:

(1) promote the delivery of quality health care in a cost-effective manner,
including protection of enrollee [patient] safety;

(2) assure that utilization review agents adhere to reasonable standards
for conducting utilization reviews;

(3) foster greater coordination and cooperation between health care
providers and utilization review agents;

(4) improve communications and knowledge of medical benefits among

all parties concerned before expenses are incurred; and
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(5) ensure that utilization review agents maintain the confidentiality of
medical records in accordance with applicable law.

(d) Workers’ Compensation Utilization Review. For utilization review performed

under workers’ compensation insurance coverage, the provisions of Subchapter U of

this chapter (relating to Utilization Reviews for Health Care Provided Under Workers’

Compensation Insurance Coverage) apply in lieu of the provisions in this subchapter.

§19.1702. Limitations on Applicability.

(a) Except as provided in the Insurance Code Chapter 4201, this subchapter

applies to utilization review performed under a health benefit plan or a health insurance
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] a person that [whe] provides information to enrollees, their

representatives, or their physicians, doctors, or other health care providers about scope

of coverage or benefits [provided-under-a-health-insurancepolicy-or-health-benefit plan]

and that [whe] does not determine medical necessity or appropriateness, or the

experimental or investigational nature, of health care services. [whetherparticular-health
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§19.1703. Definitions. The following words and terms, when used in this subchapter,

[shall] have the following meanings, unless the context clearly indicates otherwise.

(1) [63)] Administrator--A person holding a certificate of authority under the

Insurance Code Chapter 4151 [Article-21-07-6].

(2) [(4)] Adverse determination--A determination by a utilization review

agent made on behalf of any payor that the health care services provided [furnished] or
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proposed to be provided [furnished] to an_enrollee [a—patient] are not medically

necessary or [pet] appropriate, or are experimental or investigational. The term does

not include a denial of health care services due to the lack of prospective or concurrent

utilization review.

(3) [¢5)] Appeal [process]--The utilization review agent’s formal process in

[by] which an_enrollee, an individual acting on behalf of the enrollee, or the provider of

record may request reconsideration of an [a-utilizationreview-agent-offers-a-mechanism
to-address] adverse determination [determinations).

(4) [¢6)] Certificate--A certificate issued by the commissioner to an entity

authorizing the entity to operate as a utilization review agent in the State of Texas. A

certificate is not issued to an insurance carrier or health maintenance organization that

is reqgistered as a utilization review agent under §19.1704 of this subchapter (relating to

Certification or Registration of Utilization Review Agents). [A-certificate—ofregistration
v 4 - izt . 1

(5) [A] Commissioner--The commissioner of insurance.

(6) [(8)] Complaint--An oral or written expression of dissatisfaction with a

utilization review agent concerning the utilization review agent's process in conducting a

utilization review. The term “complaint” does not include: [A-complaintis-not]

(A) an expression of dissatisfaction with a specific adverse

determination; or
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(B) a misunderstanding or misinformation that is resolved promptly
by supplying the appropriate information or by clearing up the misunderstanding to the

satisfaction of the complaining party [enroliee].

(7) Concurrent utilization review--A form of utilization review for ongoing

health care or for an extension of treatment beyond previously approved health care.

(8) [€9)] Declination--A response to a request for verification in which an
HMO or preferred provider benefit plan [earrier] does not issue a verification for
proposed medical care or health care services. A declination is not necessarily a
determination that a claim resulting from the proposed services will not ultimately be
paid.

[(10) Department--Texas Department of Insurance.]

(9) [@41)] Dental plan--An insurance policy or health benefit plan, including

a policy written by a company subject to the Insurance Code Chapters 842 and 843

[Chapter20], that provides coverage for expenses for dental services.
(10) [(42)] Dentist--A licensed doctor of dentistry, holding either a D.D.S.
ora D.M.D. degree.

(11) Department--Texas Department of Insurance.

(12) Disqualifying association--Any association that may reasonably be

perceived as having potential to influence the conduct or decision of a reviewing

physician or doctor, which may include:

(A) shared investment or ownership interest;
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(B) contracts or agreements that provide incentives, such as

referral fees, payments based on volume or value, and waiver of beneficiary

coinsurance and deductible amounts;

(C) contracts or agreements for space or equipment rentals,

personnel services, management contracts, referral services, or warranties, or any other

services related to the management of the physician’s or doctor’s practice;

(D) personal or family relationships; or

(E) any other financial arrangement that would require disclosure

under the Insurance Code or applicable department rules, or any other association with

the enrollee, the employer, or insurance carrier or HMO, that may give the appearance

of preventing the reviewing physician or doctor from rendering an unbiased opinion.

(13) Doctor--A doctor of medicine, osteopathic medicine, optometry,

dentistry, podiatry, or chiropractic who is licensed and authorized to practice.

(14) [43)] Emergency care--Health care services provided in a hospital
emergency facility or comparable facility to evaluate and stabilize medical conditions of
a recent onset and severity, including but not limited to severe pain, that would lead a
prudent layperson possessing an average knowledge of medicine and health to believe
that his or her condition, sickness, or injury is of such a nature that failure to get
immediate medical care could result in:

(A) placing the enrollee’s [patient's] health in serious jeopardy;
(B) serious impairment to bodily functions;

(C) serious dysfunction of any bodily organ or part;
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(D) serious disfigurement; or
(E) in the case of a pregnant woman, serious jeopardy to the
health of the fetus.

(15) [#4)] Enrollee--An__individual [A—person] covered by a health

insurance policy or health benefit plan. This term includes an individual [apersen] who

is covered as an eligible dependent of another individual [persen].

(16) Experimental or investigational--A service or device for which there is

early, developing scientific or clinical evidence demonstrating the potential efficacy of

the treatment, service, or device but that is not yet broadly accepted as the prevailing

standard of care.

(17) [(45)] Health benefit plan--A plan of benefits, other than a health

insurance policy, that:

(A) defines the coverage provisions for health care for enrollees;

Q
>
o

(B) is offered or provided by a public or private [any] organization[;

public or private, other than health insurance].

(18) Health care facility--A hospital, emergency clinic, outpatient clinic, or

other facility providing health care.

(19) [(46)] Health care provider-- A [Ary] person, corporation, facility, or
institution that is:
(A) licensed by a state to provide or is otherwise lawfully providing

health care services; and



TITLE 28. INSURANCE Proposed Sections
Part I. Texas Department of Insurance Page 300 of 487
Chapter 19. Agents’ Licensing

(B) [thatis] eligible for independent reimbursement for those health
care services.

(20) Health coverage--Payment for health care services provided under a

health benefit plan or a health insurance policy.

(21) [(4+AH)] Health insurance policy--An insurance policy, including a policy
written by a corporation [eempany] subject to the Insurance Code Chapter 842 [20;] that
provides coverage for medical or surgical expenses incurred as a result of accident or

sickness.

[(48) 1 . : for_inf . . ‘ izt
review-agent:|

(22) Health maintenance organization or HMO--A health maintenance

organization as defined in the Insurance Code §843.002.

(23) Insurance carrier or insurer--An entity authorized and admitted to do

the business of insurance in Texas pursuant to a certificate of authority issued by the

department.

(24) Legal Holiday--A national holiday as defined in the Government

Code §662.003(a).

(25) [(49)] Life-threatening--A disease or condition from [fer] which the
likelihood of death is probable unless the course of the disease or condition is

interrupted.
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(26) Medical emergency--The sudden onset of a medical condition

manifested by acute symptoms of sufficient severity, including severe pain, that the

absence of immediate medical attention could reasonably be expected to result in:

(A) placing the enrollee’s health or bodily functions in serious

jeopardy; or

(B) serious dysfunction of any body organ or part.

(27) Medical records--The entire history of diagnosis and treatment,

including but not limited to medical, mental health records as allowed by law, dental,

and other health care records from all disciplines rendering care to an enrollee.

(28) [€20)] Mental health medical record summary--A summary of process
or progress notes relevant to understanding the enrollee’s [patient's] need for treatment
of a mental or emotional condition or disorder such as:

(A) identifying information; and
(B) atreatment plan that includes:
(i) diagnosis;
(ii) treatment intervention;
(iii) general characterization of enrollee [patient] behaviors
or thought processes that affect level of care needs; and
(iv) discharge plan.

(29) [21B] Mental health therapist--Any of the following individuals

[persons] who, in the ordinary course of business or professional practice, as

appropriate, diagnose, evaluate, or treat any mental or emotional condition or disorder:
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(A) an_individual [a-person] licensed by the Texas Medical [State]
Board [ef-Medical-Examiners] to practice medicine in this state;

(B) an_individual [a—person] licensed as a psychologist by the
Texas State Board of Examiners of Psychologists;

(C) an_individual [a—persen] licensed as a psychological associate
by the Texas State Board of Examiners of Psychologists;

(D) an_individual [a—person] licensed as a specialist in school
psychology by the Texas State Board of Examiners of Psychologists;

(E) an_individual [a—persen] licensed as a marriage and family
therapist by the Texas State Board of Examiners of Marriage and Family Therapists;

(F) an.individual [apersen] licensed as a professional counselor by

the Texas State Board of Examiners of Professional Counselors;

(G " | hemicald I lor byt
Texas Commission on Alcohol and Drug Abuse]

(G) [#] an_individual [a—person] licensed as an advanced clinical
practitioner by the Texas State Board of Social Worker Examiners;

(H) [B] an_individual [apersen] licensed as a master social worker
by the Texas State Board of Social Worker Examiners;

() [($] an_individual [a—person] licensed as a social worker by the
Texas State Board of Social Worker Examiners;

(J) (K] an_individual [a—persen] licensed as a physician assistant
by the Texas Medical [State] Board [ef-Physician-Assistant-Examiners];
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(K) [B8)] an__individual [a—person] licensed as a registered

professional nurse by the Texas Board of Nursing [Nurse-Examiners];

(L) [(M)] an individual [apersen] licensed as a vocational nurse by
the Texas Board of Nursing; or [Vocational-Nurse-Examiners];

(M) [(N)] any other individual [perser] who is licensed or certified by
a state licensing board in the State of Texas to diagnose, evaluate, or treat any mental
or emotional condition or disorder.

(30) [22)] Mental or emotional condition or disorder--A mental or
emotional illness as detailed in the most current [revision—of-the] Diagnostic and
Statistical Manual of Mental Disorders.

(31) [(23)] Nurse--A registered or professional nurse, a licensed vocational

nurse, or a licensed practical nurse.

(32) [(26)] Payor--[An]
(A) an insurer that writes [writirg] health insurance policies;

(B) a [any] preferred provider organization, health maintenance
organization, or self-insurance plan; or
(C) any other person or entity that [whieh] provides, offers to

provide, or administers hospital, outpatient, medical, or other health benefits to an
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individual [persens] treated by a health care provider in this state under a [pursuant-to
any] policy, plan, or contract.

(33) Peer Review--An administrative review performed at the insurance

carrier's request. For purposes of this subchapter, the term does not include a review

performed by an independent review organization under the Insurance Code Chapter

4202.

(34) [(2A] Person--An individual, a corporation, a partnership, an
association, a joint stock company, a trust, an unincorporated organization, any similar
entity or any combination of the foregoing acting in concert.

(35) [(28)] Physician--A licensed doctor of medicine or a licensed doctor of
osteopathy.

(36) [29)] Preauthorization--A form of prospective utilization review by a

payor or its utilization review agent of [determination-by-an-HMO-orpreferred-provider

carrier-that-medical-care-or] health care services proposed to be provided to an enrollee

[are-medically-necessary-and-appropriate].
(37) [(39)] Preferred Provider--
(A) with regard to a preferred provider benefit plan [earrier], a

preferred provider as defined by the Insurance Code Chapter 1301 [Article3-70-3C;

Practice Nurses and Physician Assistants by Preferred Provider Plans)].
(B) with regard to an HMO:[;]
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(i) a physician, as defined by the Insurance Code
§843.002(22), who is a member of that HMO's delivery network; or
(i) a provider, as defined by the Insurance Code
§843.002(24), who is a member of that HMO's delivery network.
(38) [(31)] Provider of record--The physician, doctor, or other health care
provider that has primary responsibility for the health care[—treatment—and] services

rendered or requested on behalf of [te] the enrollee or the physician, doctor or other

health care provider that has rendered or has been requested [is—requesting—or

propesing] to provide the health care[—treatment-and] services to the enrollee. [and]

This definition includes any health care facility where health care services are [when

treatmentis] rendered on an inpatient or outpatient basis.

(39) Registration--The process for a licensed insurance carrier or health

maintenance organization to reqister with the department to perform utilization review

solely for its own insureds or enrollees.

(40) [32)] Retrospective utilization review--A form of utilization review for

health care

services that have been provided to an enrollee [is—performed—for—the firsttime
subsequent-to-the-completion-of such-health-care-services]. Retrospective utilization

review does not include [subsegquent] review of services for which prospective or

concurrent utilization reviews [for—medical—necessity—and—appropriateness] were

previously conducted or should have been previously conducted.
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(41) [33)] Routine vision services--A routine annual or biennial eye
examination to determine ocular health and refractive conditions that may include
provision of glasses or contact lenses.

(42) [(34)] Screening criteria--The written policies, decision rules, medical
protocols, or guides used by the utilization review agent as part of the utilization review
process (e.g., appropriateness evaluation protocol (AEP) and intensity of service,
severity of illness, discharge, and appropriateness screens (ISD-A)).

(43) [(35)] Single health care service plan--A single health care service

plan as defined by the Insurance Code §843.002(26) [Section-843-002(26)].

(44) Specialty utilization review agent--A utilization review agent that

conducts utilization review for a specialty health care service under the Insurance Code

Chapter 4201 including, but not limited to, dental services, chiropractic services,

behavioral health services, vision services, or physical therapy services.

(45) [(36)] Utilization review--A system for prospective, [e¥] concurrent, or
retrospective review of the medical necessity and appropriateness of health care

services and a system for prospective, concurrent, or retrospective review to determine

the experimental or investigational nature of health care services [being—provided—or

. Utilization review does [shaH]

not include elective requests for clarification of coverage.

(46) [(3A)] Utilization review agent--An entity that conducts utilization

review[;] for:
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(A) an employer with employees in this state who are covered
under a health benefit plan or health insurance policy;[;]
(B) a payor;[;] or

(C) an administrator holding a certificate of authority under the

Insurance Code Chapter 4151.

(47) [38)] Utilization review plan--The screening criteria and utilization
review procedures of a utilization review agent.

(48) [89)] Verification--A guarantee by an HMO or preferred provider
benefit plan [earrier] that the HMO or preferred provider benefit plan [earrier] will pay for
proposed medical care or health care services if the services are rendered within the
required time frame [timeframe] to the enrollee [patient] for whom the services are
proposed. The term includes pre-certification, certification, re-certification and any other
term that would be a reliable representation by an HMO or preferred provider benefit
plan [earrier] to a physician or provider if the request for the pre-certification,
certification, re-certification, or representation includes the requirements of §19.1724(d)

of this subchapter [title] (relating to Verification for Health Maintenance Organizations

and Preferred Provider Benefit Plans).

(49) [(40)] Working day--Any day, Monday — Friday, other than a national

holiday as defined by the Government Code §662.003(a) and the Friday after

Thanksgiving Day, December 24 and December 26. Use in this subchapter of the term

‘day,” rather than “working day,” means a calendar day. [A-weekday,—excludingNew
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§19.1704. Certification or Registration of Utilization Review Agents.

(a) Applicability of Certification or Registration Requirements. A person acting

as or holding itself out as a utilization review agent must be certified or reqgistered under

the Insurance Code Chapter 4201 and this subchapter and must comply with all

requirements in this section.

(1) Pursuant to §19.1719(a)(2) and (b)(3) of this subchapter (relating to

Responsibility of HMOs and Insurers Performing Utilization Review), if an HMO or

insurer, respectively, performs utilization review for an individual or entity subject to this

subchapter for which it is not the payor, such HMO or insurer must have a valid

certificate pursuant to the Insurance Code §4201.101 and this section.

(2) Pursuant to §19.1719(a)(3) and (b)(4) of this subchapter, if an HMO or

insurer, respectively, performs utilization review only for coverage for which it is the

payor, the HMO or insurer must have a valid reqgistration pursuant to this section.

(b) Application Form. The commissioner adopts by reference Form No. LHL0O05

(Utilization Review Agent (URA) Application) to be used for application for a certification

or reqistration and for renewal of a certification or registration as a utilization review

agent in this state.

(c) Application Filing Requirements.

(1) Application for certification.
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(A) [(@)] An application for certification of a utilization review agent

must include Form No. LHLO05 (Utilization Review Agent (URA) Application Form),

which is adopted by reference in subsection (b) of this section.

(B) The application for certification must be accompanied by the

original application fee in the amount specified by §19.802(b)(19) of this chapter

(relating to Amount of Fees).

(2) Application for reqistration.

(A) An application for registration of a utilization review agent must

include Form No. LHLOO5 (Utilization Review Agent (URA) Application Form), which is

adopted by reference in subsection (b) of this section.

(B) The original application fee requirement specified by

§19.802(b)(19) of this chapter does not apply to an applicant for registration.

(3) Where to Obtain and File the Application Form. Form No. LHL0O05

may be obtained from and must be filed with the department [Fexas-Department-of

Iasuranee] at the following address: Texas Department of Insurance, Health and

Workers’ Compensation Network Certification & QA (HWCN) Division, Mail Code 103-

BA, [108-6A;] P.O. Box 149104, Austin, Texas 78714-9104.

(d) Required Information. Form No. LHLOO0O5 (Utilization Review Agent (URA)

Application Form) requires
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[(e)—TFhe-attachments-to-the-applicationformrequire] the following information:

(1) a summary description of the utilization review plan, which must

include the matters listed in subparagraphs (A) and (B) of this paragraph and otherwise

comply with[—TFhe-utilizationreviewplan-must-meet] the requirements of §19.1705 of
this subchapter [title] (relating to General Standards of Utilization Review):

(A) an adequate summary description of screening criteria and
review procedures to be used to determine medical necessity or [and] appropriateness,

or the experimental or investigational nature, of health care; and

(B) a certification, signed by an authorized representative of the
applicant [eempany] that screening criteria and review procedures to be applied in
review determination are established with input from appropriate health care providers
and approved by physicians;

(2) utilization review plan written policies that evidence compliance with:

(A) §19.1705 of this subchapter:;

(B) 8§19.1706 of this subchapter (relating to Requirements and

Prohibitions Relating to Personnel);

(C) 8§19.1707 of this subchapter (relating to Prohibition of Certain

Activities and Procedures Related to Health Care Providers and Enrollees):

(D) §19.1708 of this subchapter (relating to Utilization Review

Agent Contact with and Receipt of Information from Health Care Providers);

(E) 8§19.1709 of this subchapter (relating to On-Site Review by the

Utilization Review Agent);
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(F) §19.1710 of this subchapter (relating to Notice of

Determinations Made in Prospective and Concurrent Utilization Review);

(G) 8§19.1711 of this subchapter (relating to Requirements Prior to

Issuing Adverse Determination);

(H) 8§19.1712 of this subchapter (relating to Appeal of Adverse

Determination);

() §19.1713 of this subchapter (relating to Utilization Review

Agent’s Telephone Access);

(J) 8§19.1714 of this subchapter (relating to Confidentiality);

(K) §19.1715 of this subchapter (relating to Notice of Determination

Made in Retrospective Review):

(L) 8§19.1716 of this subchapter (relating to Regqulatory

Requirements Subsequent to Certification or Registration);

(M) 8§19.1720 of this subchapter (relating to Specialty Utilization

Review Agent), if applicable;

(N) §19.1721 of this subchapter (relating to Independent Review of

Adverse Determinations);

(O) &§19.1723 of this subchapter (relating to Preauthorization for

Health Maintenance Organizations and Preferred Provider Benefit Plans), if applicable;

and

(P) 8§19.1724 of this subchapter (relating to Verification for Health

Maintenance Organizations and Preferred Provider Benefit Plans) if applicable;
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(3) copies of template letters for notification of determinations made in

utilization review that comply with §19.1710 and §19.1712 of this subchapter;

(4) organizational information:

(A) written evidence that the applicant is doing business in Texas

in accordance with the Texas Business Organizations Code, which may include a letter

from the Texas Secretary of State indicating that the entity has filed the appropriate

paperwork to conduct business in this state;

(B) a chart showing the internal organizational structure of the

applicant's executives, officers, and directors and title of position held by each; and

(C) letter of good standing from the Texas Comptroller of Public

Accounts;

(5) the name and biographical affidavit and a complete set of fingerprints

for each director, officer, and executive of the applicant, as required under §1.503 of this

title (relating to Application of Fingerprint Requirement) and §1.504 of this title (relating

to Fingerprint Requirement); and
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(6) [¢5)] a certification signed by an authorized representative of the
company that the utilization review agent will comply with the provisions of Chapter

4201 of the Insurance Code. [the-Act;]
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(e) Original _Application Requirements and Process.  Paragraphs [Fhe

application—process-is—desecribed-inparagraphs] (1) - (4) [{6)] of this subsection specify

the requirements and process for entities that are applying for a certification or

reqgistration.

(1) Within [The-department-shall-have] 60 days after receipt of a complete

[an] application, the department will [te] process the application and [to] certify or

reqgister the entity or deny certification or registration [it]. The department will issue a

certificate to an entity that is certified and a letter of reqistration to an entity that is

reqgistered. The department will [shal] give the applicant written notice of any omissions
or deficiencies noted as a result of the review conducted pursuant to this paragraph.

(2) The applicant must correct the omissions or deficiencies in the
application within 15 working [30] days of the date of the department's latest notice of
such omissions or deficiencies. If the applicant fails to do so, the application file will be
closed as an incomplete application. The application fee will not be refundable.

(3) The applicant may waive any of the time limits described in this

subsection, except the requirement in paragraph (2) of this subsection. However,

before the end of the 15 working days specified in paragraph (2) of this subsection, the

[Fhe] applicant may request in writing additional time to correct the noted omissions or

deficiencies in the application. The request for the additional time must be approved by
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the department in writing for the requested extension to be effective [waive-the-timelimit

(4) The department will [shal] maintain a_charter [arn—application] file

which must [shal] contain the approved application documents, notices of omissions or

deficiencies, and requests for additional time and responses from the applicant [and-any

(f) Renewal Requirements. Paragraphs (1) - (4) of this subsection specify the

requirements for entities that are renewing a certification or registration.

(1) _Two-year renewal. A utilization review agent must apply for renewal

of certification or registration [the—certificate—of registration] every two years from the

date of certification or registration by submitting Form No. LHL0O05 (Utilization Review

Agent (URA) Application Form). For an application for renewal of a certification, a

utilization review agent must also submit a renewal fee in the amount specified by

§19.802(b)(19) of this chapter. [A—renrewalform—must-be-used-forthispurpose—The
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(2) Continued operation during department review. If a utilization review

agent has filed the required information specified in this subsection and the fee as

applicable for certification renewal with the department on or before the expiration of the

certification or _registration, the [A] utilization review agent may continue to operate

under its certification or registration [eertificate-ofregistrationif-the-int ,

s ol roding on]

(3) Expiration for 90 days or less. If the certification or registration has

been expired for 90 days or less, the utilization review agent may renew the certification

or reqgistration by filing a completed renewal application, fee as applicable for

certification renewal, and the required information described in this subsection. The

utilization review agent may not operate from the time the certification or registration

has expired until the time the department has issued a renewal certification or

reqgistration.

(4) Expiration for longer than 90 days. |If a utilization review agent’s

certification or reqistration has been expired for longer than 90 days, the utilization

review agent may not renew the certification or registration but must obtain a new

certification or reqistration by submitting an application for original issuance of the
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certification or reqistration and an original application fee as applicable for certification in

accordance with this section. Subsection (e) of this section applies to applications

made under this paragraph.

(g) Contesting a Denial of an Application or Renewal.

If an application for an original or renewal certification or reqistration is [initiathy] denied

under this section, the applicant [erregistrant] may contest [appeal] such denial under
[the-terms-of] the provisions of Chapter 1, Subchapter A of this title (relating to Rules of

Practice and Procedure) and the Government Code[;] Chapter 2001. The contesting

party is entitled to a hearing [A-hearing-of-such-appeal-shall-be-conducted] within 45

days of the date the petition for such hearing is filed with the commissioner. A decision

by the commissioner must [shall] be rendered within 60 days of the date of the hearing.
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§19.1705. General Standards of Utilization Review.

(a) _Review of Utilization Review Plan. The utilization review plan[—including

reconsideration-and-appeal-requirements;] must [shall} be reviewed and approved by a

physician and conducted in accordance with standards developed, and periodically

updated, with input from both primary and specialty physicians, [appropriate] doctors, or

other health care providers. [—reluding—practicing-health-careproviders-that-arebeoth
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[(B)—second-surgical-opinion;]
[(C)—dischargeplanning;]
[(B)—concurrentreview;]
[(E)—+readmissionreviewand]
[(F)—continued-stay-authorization;]
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[(E) review including]
[(1} any form used during the review process;]
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enforce this chapter and the Act;]

(b) Special Circumstances. A utilization review determination must be made in a

manner that takes special circumstances of the case into account that may require

deviation from the norm stated in the screening criteria or relevant guidelines. Special

circumstances include, but are not limited to, an individual who has a disability, acute

condition, or life-threatening illness.

(c) Performance Tracking Data. The utilization review plan must provide prior

written notice to a physician, doctor, or other health care provider and an opportunity to

correct reports prior to publishing data that identifies the particular physician, doctor, or

other health care provider, including quality review studies or performance tracking

data.

(d) Screening Criteria. Each utilization review agent is required to utilize written

screening criteria that are evidence-based, scientifically valid, outcome focused and that

comply with the requirements in the Insurance Code §4201.153. The screening criteria

must also recognize that if evidence-based medicine is not available for a particular

health care service provided, the utilization review agent must utilize generally accepted

standards of medical practice recognized in the medical community.

(e) Referral and Determination of Adverse Determinations. Adverse

determinations must be referred to and may only be determined by an appropriate

physician or doctor to determine medical necessity or appropriateness, or the

experimental or investigational nature, of health care services.
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(f) Delegation of Review. A utilization review agent, including a specialty

utilization review agent, may delegate the review to qualified personnel in

utilizationreview-agent-may-delegate-the-review-te] a hospital utilization review program

or a qualified health care provider. Such delegation does [shall] not relieve the
utilization review agent of full responsibility for compliance with this subchapter and

Chapter 4201 of the Insurance Code [the-Aet;] including the conduct of those to whom

utilization review has been delegated.

(d) Complaint System. The utilization review agent is required to develop and

implement procedures for the resolution of oral or written complaints initiated by

enrollees, their representatives, or health care providers concerning the utilization

review and is required to maintain records of such complaints for three years from the

date the complaints are filed. The complaints procedure must include a requirement for

a written response to the complainant by the agent within 30 calendar days. The written

response must include the department’s address and toll-free telephone number and a

statement explaining that a complainant is entitled to file a complaint with the

department.

(h) Pursuant to the Insurance Code §1369.056, the refusal of a group health

benefit plan issuer to provide benefits to an enrollee for a prescription drug is an

adverse determination for purposes of this subchapter if:

(1) the drug is not included in a drug formulary used by the group health

benefit plan; and
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(2) the enrollee’s physician has determined that the drug is medically

necessary.

(i) Applicability to Specialty Utilization Review Agents. This section also applies

to a specialty utilization review agent, except for subsection (a) of this section. The

specialty utilization review agent must comply with §19.1720 of this subchapter (relating

to Specialty Utilization Review Agent).

§19.1706. Requirements and Prohibitions Relating to Personnel.

(a) Qualification Requirements.

(1) Physicians, doctors, and other health care providers [Personnel]

employed by or under contract with the utilization review agent to perform utilization
review must {shall] be appropriately trained, [and] qualified, and [{applicable;] currently
licensed.

(2) Personnel conducting utilization review must hold an unrestricted

license or an administrative license or be otherwise authorized to provide health care

services by a licensing agency in the United States.

(3) Personnel who obtain information regarding an enrollee’s [a—patient's]
specific medical condition, diagnosis, and treatment options or protocols directly from
the physician, doctor, [dentist] or other health care provider, either orally or in writing,
and who are not physicians or doctors [dentists], must [shall] be nurses, physician

[physicians] assistants, or other health care providers qualified to provide the service
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requested [by-the-provider]. This provision may [shall] not be interpreted to require such
qualifications for personnel who perform clerical or administrative tasks.

(b) Prohibitions. A utilization review agent may not permit or provide
compensation or anything [any-thing] of value to its employees or agents, condition
employment or its employee or agent evaluations, or set its employee or agent
performance standards, based on:

(1) the amount or volume of adverse determinations; [;]

(2) reductions or limitations on lengths of stay, benefits, services, or
charges; or

(3) [en] the number or frequency of telephone calls or other contacts with
health care providers or enrollees [patients], which are inconsistent with the provisions
of this subchapter.

(c) Disqualifying associations. The physician who reviews the appeal must not

have any disqualifying associations with the physician or doctor who issued the initial

adverse determination or the enrollee who is requesting the appeal. For purposes of

this subsection, being employed by or under contract with the same utilization review

agent as the physician or doctor who issued the initial adverse determination does not

in itself constitute a disqualifying association.

(d) [¥e)] Information Required to be Filed with the Department. The utilization

review agent is required to provide the name, number, type, license number and state of

licensure, and [minimum-qualification-or] qualifications of the personnel either employed

or under contract to perform the utilization review to the department upon filing an
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original application or renewal application or upon providing updated information

[eommissioner].

(e) Written Procedures and Maintenance of Records.

(1) Utilization review agents are [shal—be] required to develop and

implement [adept] written procedures [used] to determine if physicians, doctors, and [e¥]

other health care providers used [utilized] by the utilization review agent are licensed,

qualified, and appropriately trained or_experienced [—and—must-maintain—records—on

sueh].

(2) The utilization review agent must maintain documentation that

demonstrates that physicians, doctors and other health care providers that are utilized

to perform utilization review, are licensed, qualified, and appropriately trained or

experienced in accordance with subsection (a) of this section.

(f) Training Related to Acquired Brain Injury Treatment. A utilization review

agent is required to provide adequate training to personnel responsible for pre-

certification, certification, and recertification of services or treatment relating to acquired

brain injury in accordance with the Insurance Code §1352.004. The purpose of the

training is to prevent denial of coverage in violation of the Insurance Code §1352.003

and to avoid confusion of medical benefits with mental health benefits.

(@) [¢8] Physician Direction Requirement. Utilization review conducted by a

utilization review agent must [shall] be under the direction of a physician currently
licensed to practice medicine by a state licensing agency in the United States. Such

physician may be employed by or under contract with [te] the utilization review agent.



TITLE 28. INSURANCE Proposed Sections
Part I. Texas Department of Insurance Page 328 of 487
Chapter 19. Agents’ Licensing

(h) Applicability to Specialty Utilization Review Agents. This section applies to a

specialty utilization review agent except subsections (a), (d), (e), and (qg) of this section.

The specialty utilization review agent must comply with §19.1720 of this subchapter

(relating to Specialty Utilization Review Agent).

§19.1707. Prohibition [Prohibitions] of Certain Activities and Procedures Related

to Health Care Providers and Enrollees [ef Utilization Review-Agents].

(a) A utilization review agent may not engage in unnecessary or unreasonably

repetitive contacts with the health care provider or enrollee [patient] and must [shal]
base the frequency of contacts or reviews on the severity or complexity of the enrollee’s
[patient's] condition or on necessary treatment and discharge planning activity.

(b) A utilization review agent may [shall] not set or impose any notice or other
review procedures contrary to the requirements of the health insurance policy or health
benefit plan.

(c) This section applies to a specialty utilization review agent. The specialty

utilization review agent must comply with §19.1720 of this subchapter (relating to

Specialty Utilization Review Agent).

§19.1708. Utilization Review Agent Contact with and Receipt of Information from

Health Care Providers.
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(@) A health care provider may designate one or more individuals as the initial
contact or contacts for utilization review agents seeking routine information or data. The

[lrno-event-shall-the] designation of such an individual or individuals may not in_any

circumstance relieve the [preclude—a] utilization review agent or medical advisor of the

obligation to contact [from-contacting] a health care provider or others in the health care

provider’s [his-or-her] employ where a review might otherwise be unreasonably delayed
or where the designated individual is unable to provide the necessary information or
data requested by the utilization review agent.

(b) Unless precluded or modified by contract, a utilization review agent must
[shall] reimburse health care providers for the reasonable costs for providing medical
information in writing, including copying and transmitting any requested enrollee

[patient] records or other documents relevant to the utilization review. A health care

provider's charge for providing medical information to a utilization review agent must be

in _accordance with §134.120 of this title (relating to Reimbursement for Medical

Documentation) [shall not exceed the cost of copying set by rules of the Texas Workers
Compensation—Commission—for—records] and may not include any costs that are

otherwise recouped as a part of the charge for health care.
(c) When conducting routine utilization review, the utilization review agent must

request all relevant and updated medical records in order to complete the review [shall

andlength—of-stay]. This information may include identifying information about the

[patientand] enrollee;[;] the benefit plan or claim;[;] the treating physician, doctor, or
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other health care provider;[;] and the facilities rendering care. It may also include

clinical and diagnostic testing information regarding the diagnoses of the enrollee

[patient] and the medical history of the enrollee [patient] relevant to the diagnoses; the

enrollee’s [patient's] prognosis; and the [treatment] plan of treatment prescribed by the

[treating-health-eare] provider of record, along with the provider of record’s [provider's]
justification for the [treatment] plan of treatment. [Second-opinion-information-may-also

health-carefacility:] The required information should be obtained from the appropriate

source, since no one source will have all of this information.

(1) Utilization review agents may request [shal-notroutinely—require
hospitals-and-physiciansto-supply] numerically codified diagnoses or procedures to be
considered for certification only if—Utilizationreview-agents-may-askfor-such-coding;

since-if-itis-known;] its inclusion in the data collected increases the effectiveness of the
communication.

(2) Utilization review agents must [shall] not routinely request copies of all
medical records on enrollees [al-patients] reviewed. During utilization [prospectiveand
coneurrent] review, copies of medical records should only be required when a difficulty

develops in determining whether the health care is medically necessary or appropriate,

or_whether it is _experimental or_investigational [eertifying—the—medical-necessity—or
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appropriateness—of the—admission—or—extension—of-stay]. In those cases, only the

necessary or pertinent sections of the record should be required.

(d) Information in addition to that described in this section may be requested by
the utilization review agent or voluntarily submitted by the [health—ecare] provider of
record, when there is significant lack of agreement between the utilization review agent
and [health—eare] provider of record regarding the appropriateness of health care
[eertification] during the review or appeal process. "Significant lack of agreement"
means that the utilization review agent:

(1) has tentatively determined[,—through—its—professional-staff;] that a
service cannot be approved [eertified];
(2) has referred the case to a physician or doctor for review; and

(3) has had a discussion with [talked—te] or attempted to have a

discussion with [tatk-to] the [health-care] provider of record in order to obtain [fer] further

information.

(e) The utilization review agent should share among its various divisions all

clinical and demographic information on individual enrollees [patients-among-its-various

] to avoid duplicate

requests for information from enrollees, physicians, doctors, and [ef] other health care

providers.
(f) Notwithstanding any other provision of this section [chapter], a utilization
review agent may not require as a condition of treatment approval, or for any other

reason, the observation of a psychotherapy session or the submission or review of a
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mental health therapist's process or progress notes that relate to the mental health
therapist's treatment of an_enrollee’s [a—patient's] mental or emotional condition or
disorder. This prohibition extends to requiring an oral, electronic, facsimile, or written
submission or rendition of a mental health therapist's process or progress notes. This
prohibition does not preclude the utilization review agent from:

(1) requiring submission of an_enrollee’s [a—patient's] mental health
medical record summary or

(2) requiring submission of medical records or [andler] process or
progress notes that relate to treatment of conditions or disorders other than a mental or
emotional condition or disorder.

(g) This section applies to a specialty utilization review agent. The specialty

utilization review agent must comply with §19.1720 of this subchapter (relating to

Specialty Utilization Review Agent).

§19.1709. On-Site Review by the Utilization Review Agent.

(@) Observing or Participating in Patient’'s Care. Unless approved for an

individual enrollee [patient] by the provider of record or allowed [medified] by contract, a
utilization review agent is [shalbe] prohibited from observing, participating in, or

otherwise being present during an_enrollee’s [a—patient's] examination, treatment,

procedure, or therapy. In no event may [shall] this prohibition [section—otherwise] be
construed to limit or deny contact with an enrollee [a-patient] for purposes of conducting

utilization review unless otherwise specifically prohibited by law.
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(b) Identification of Utilization Review Agents. Utilization review agents' staff

must [shall] identify themselves by name and by the name of their organization and
must[;—fer-on-site-reviews,—should] carry picture identification and the utilization review

agent [eempany] identification card with the certificate number assigned by the
department [Fexas-Department-of-tnsurancel].

(c) On-site Review at a Health Care Facility. For on-site review conducted at a

health care facility, utilization [Utilizatien] review agents:

(1) must ensure [should-assure] that their on-site review staff:

(A) register with the appropriate contact individual [persen], if
available, prior to requesting any clinical information or assistance from health care
facility [hospital] staff; and

(B) wear appropriate health care facility [hoespital] supplied

identification tags while on the health care facility premises; and|-]

(2) [Utilization—review—agents] are required to [shal] agree, if so

requested, that the medical records remain available in the designated areas during the

on-site review and that reasonable health care facility [hespital] administrative

procedures will [shal] be followed by on-site review staff in order [se-as] to not disrupt

health care facility [hospital] operations or enrollee [patient] care. Such procedures,

however, should not obstruct or limit the ability of the utilization review agent to
efficiently conduct the necessary review on behalf of the_enrollee's [patient's] health

benefit plan.
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(d) This section applies to a specialty utilization review agent. The specialty

utilization review agent must comply with §19.1720 of this subchapter (relating to

Specialty Utilization Review Agent).

§19.1710. Notice of Determinations Made in_Prospective and Concurrent [by]

Utilization Review [Agents].

(a) Notice of Favorable or Adverse Determinations. A utilization review agent is

required to [shall] notify, in accordance with this section as applicable, the enrollee, or

an _individual [apersen] acting on behalf of the enrollee, and [ef] the enrollee's provider

of record of a favorable or adverse determination made in a prospective or concurrent

utilization review.

(b) Favorable Determinations.

(1) Except in the case of notification of adverse determinations which are

addressed in subsection (c) [{d)] of this section, the written notification required by this

subsection [seetion] must be mailed or electronically [etherwise] transmitted no [ret}
later than two working days after the date of the request for utilization review and all
medical information necessary to substantiate the need for the treatment or service
recommended is received by the agent.

(2) A utilization review agent must ensure that preauthorization humbers

assigned by the utilization review agent comply with the data and format requirements

contained in the standards adopted by the federal Department of Health and Human

Services in 45 Code of Federal Regulations §162.1102, relating to Standards for Health




TITLE 28. INSURANCE Proposed Sections
Part I. Texas Department of Insurance Page 335 of 487
Chapter 19. Agents’ Licensing

Care Claims or Equivalent Encounter Information Transaction, based on the type of

service in the preauthorization request.

(c) Adverse Determinations.

(1)  Required notice elements. In all instances of a prospective or

concurrent utilization review adverse determination, written notification [Netification] of

the adverse determination by the utilization review agent must include:

(A) [(1)] the principal reasons for the adverse determination;

(B) [€2)] the clinical basis for the adverse determination;

(C) [3)] a description or the source of the screening criteria that
were utilized as guidelines in making the determination;

(D) a description of documentation or evidence, if any, that can be

submitted by the provider of record that, upon appeal, might lead to a different utilization

review decision;

(E) the professional specialty and state(s) of licensure of the

physician or doctor that made the adverse determination;

(F) [(4)] a description of the procedure for the utilization review

agent’s complaint system as required by §19.1705 of this subchapter (relating to

General Standards of Utilization Review); [and-appeal-process:-and]
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(G) a description of the utilization review agent’s appeal process,

as required by &§19.1712 of this subchapter (relating to Appeal of Adverse

Determination);

(H) the date and time the utilization review agent offered the

opportunity to discuss the adverse determination and the date and time the discussion,

if any, took place, as required in §19.1711 of this subchapter (relating to Requirements

Prior to Issuing Adverse Determination) or §19.1720 of this subchapter (relating to

Specialty Utilization Review Agent); and

(1) notice of the independent review process and a copy of Form

No. LHLO09 (Request for a Review by an Independent Review Organization), which is

available at www.tdi.state.tx.us/forms. Such notice must include instruction that:

(i) Form No. LHLO09 (Request for a Review by an

Independent Review Organization) must be completed by the enrollee, individual acting

on behalf of the enrollee, or the enrollee's provider of record and be returned to the

carrier or utilization review agent that made the adverse determination to begin the

independent review process; and

(ii) the release of medical information to the independent

review organization, which is included as part of the independent review request form

prescribed by the commissioner, must be signed by the enrollee or the enrollee's legal

quardian.

(2) Independent review in the event of life-threatening condition. In

accordance with §19.1712(a)(3) of this subchapter, the description of the utilization
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review agent’s appeal process required by paragraph (1)(G) of this subsection must

include a statement that in a circumstance involving an enrollee’s life-threatening

condition, the enrollee is entitled to an immediate review of the adverse determination

by an independent review organization and is not required to comply with procedures

for an internal review of the adverse determination by a utilization review.

(3) Release of medical information. The release of medical information to

the independent review organization included in the request for review by an

independent review organization required by paragraph (1)(1) of this subsection must be

signed by the enrollee or the enrollee’s legal quardian.

(4) [¢d)] Required time frames. Unless §19.1723 of this subchapter

(relating to Preauthorization for Health Maintenance Organizations and Preferred

Provider Benefit Plans) applies, the time frames for notification of the [The] adverse

determination are [notification-must-beprovided]:

(A) [(H)] with respect to an enrollee who is hospitalized at the time

of the adverse determination, within one working day by telephone or electronic

transmission to the provider of record [in-the-case-of a-patient-who-is-hospitalized-at-the
time-of-the-adverse-determination—to-be] followed by a letter within three working days

notifying the enrollee [patient] and the provider of record of the [an] adverse

determination [within-three-werking-days];

(B) [€2)] with respect to an enrollee who is not hospitalized at the

time of the adverse determination, within three working days of the request in writing to
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the provider of record and the enrollee [patientif-the—patientis—not-hospitalized-at-the

time of the adverse determination]; or

(C) [3)] with respect to a denial of post-stabilization care

subsequent to emergency treatment as requested by a provider of record, within the

time appropriate to the circumstances relating to the delivery of the services to _the

enrollee and the enrollee’s condition, [ef-the—patient;] but not later than [irno-case-to

exceed] one hour from the time of request by telephone or electronic transmission to the

provider of record, to be followed by a written notification within three working days of

the telephone or electronic transmission [retification—when—denying—post-stabilization

(d) Determination Concerning an Acquired Brain Injury. In addition to the

notification required by subsections (b) and (c) of this section, a utilization review agent

is required to comply with this subsection in regard to a determination concerning an

acquired brain injury as defined by §21.3102 of this title (relating to Definitions). Not
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later than three business days after the date on which an individual requests utilization

review or requests an extension of coverage based on medical necessity or

appropriateness, a utilization review agent must provide notification of the determination

through a direct telephone contact to the individual making the request. This subsection

does not apply to a determination made pursuant to coverage under a small employer

health benéefit plan.

(e) Applicability to Specialty Utilization Review Agents. This section applies to a

specialty utilization review agent. The specialty utilization review agent must comply

with §19.1720 of this subchapter.

§19.1711. Requirements Prior to Issuing Adverse Determination.

(a) Reasonable Opportunity. For purposes of this section, “reasonable

opportunity” means at least one documented good faith attempt to contact the provider

of record requesting the services no less than one working day prior to issuing a

prospective or concurrent utilization review adverse determination or no less than five

working days prior to issuing a retrospective utilization review adverse determination.

(b) Requirements Prior to Issuing Prospective or Concurrent Utilization Review

Adverse Determinations.

(1) Subject to the notice requirements of §19.1710 of this subchapter

[title] (relating to Notice of Determinations Made in_Prospective and Concurrent [by]

Utilization Review [Agents]), in any instance in which [where] the utilization review agent

is questioning the medical necessity or appropriateness, or the experimental or
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investigational nature, of the health care services, prior to issuance of an adverse

determination, the utilization review agent must afford the provider of record [the-health

care-provider-who-ordered-the-services—shall-be-afforded] a reasonable opportunity to

discuss the plan of treatment for the enrollee with a physician or doctor. The discussion

must include, at a minimum, the clinical basis for the utilization review agent's decision

(2) When the utilization review agent provides the reasonable opportunity

required under subsection (b)(1) of this section, the utilization review agent must include

the utilization review agent’s phone number so that the provider of record may contact

the utilization review agent to discuss the pending adverse determination.

(3) The utilization review agent must maintain documentation that details

[shal-have—written—procedures—deseribing-how] the discussion opportunity provided to

the provider of record, including the date and time the utilization review agent offered

the opportunity to discuss the adverse determination, the time that the discussion, if

any, took place, and the discussion outcome [is-afforded].

(4) The utilization review agent must submit the documentation required

by paragraph (3) of this subsection to the department upon request.

(c) Requirements Prior to Issuing Retrospective Review Adverse

Determinations.
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(1) Subject to the notice requirements of §19.1715 of this subchapter

(relating to Notice of Determination Made in Retrospective Review), in any instance in

which the utilization review agent is questioning the medical necessity or

appropriateness, or the experimental or investigational nature, of the health care

services provided, prior to the issuance of an adverse determination, the utilization

review agent is required to afford the provider of record a reasonable opportunity to

discuss the treatment provided to the enrollee with a physician or doctor. The

discussion must include, at a minimum, the clinical basis for the utilization review

agent’s decision.

(2) When the utilization review agent provides the reasonable opportunity

required under paragraph (c)(1) of this subsection, the utilization review agent must

include the utilization review agent’'s phone number so that the provider of record may

contact the utilization review agent to discuss the pending adverse determination. The

utilization review agent must allow the provider of record five working days from receipt

of the notification to respond orally or in writing to the notification.

(3) The utilization review agent must maintain documentation that details

the discussion opportunity provided to the provider of record, including the date and

time the utilization review agent offered the opportunity to discuss the adverse

determination, the time that the discussion, if any, took place, and the discussion

outcome.

(4) The utilization review agent is required to submit the documentation

required by paragraph (3) of this subsection to the department upon request.
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(d) Applicability to Specialty Utilization Review Agents. This section applies to a

specialty utilization review agent except subsections (b) and (c) of this section. The

specialty utilization review agent must comply with §19.1720 of this subchapter (relating

to Specialty Utilization Review Agent).

§19.1712. Appeal of Adverse Determination [ef Utilization Review-Agents].

(a) Appeal of Prospective or Concurrent Adverse Determinations.

(1) A utilization review agent must [shall] maintain and make available a
written description of appeal procedures involving an adverse determination that are

used by the agent.

(2) [{b)] Each utilization review agent is required to comply with its written

procedures for appeals. In accordance with the Insurance Code Chapter 4201,

Subchapter H (relating to Appeal of Adverse Determination), the [The] written

procedures for appeals must [shall] be reasonable and must [shall] include the

information specified in this paragraph [fellowing]:
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(A) a statement specifying the time frames for filing the written or

oral appeal, which may not be less than 30 days after the date of issuance of written

notification of an adverse determination;

(B) a provision that an enrollee, an individual acting on behalf of

the enrollee, or the provider of record may appeal the adverse determination orally or in

writing;

(C) a provision that an appeal acknowledgement letter:

(i) must be sent to the appealing party within five working

days from receipt of the appeal;

(ii) must acknowledge the date the utilization review agent

received the appeal;

(iii) must include a list of relevant documents that must be

submitted by the appealing party to the utilization review agent; and

(iv) must include a one-page appeal form to be filled out by

the appealing party when the utilization review agent receives an oral appeal of an

adverse determination;

(D) [(3)] a provision that appeal decisions must [shall] be made by a

physician who has not previously reviewed the case;
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(E) a provision that in any instance in which the utilization review

agent is questioning the medical necessity or appropriateness, or the experimental or

investigational nature, of the health care services, prior to issuance of an adverse

determination, the utilization review agent must afford the provider of record a

reasonable opportunity, as defined in §19.1711(a) of this subchapter (relating to

Requirements Prior to Issuing Adverse Determination), to discuss the plan of treatment

for the enrollee with a physician. The provision must require that the discussion include,

at a minimum, the clinical basis for the utilization review agent's decision;

(F) a provision that [-er-dentist—as—appropriate;—provided-that;] if

the appeal is denied and within 10 working days from such denial the health care

provider sets forth in writing good cause for having a particular type of a specialty
provider review the case, the denial must [shall] be reviewed by a health care provider
in the same or similar specialty that [as] typically manages the medical, dental, or
specialty condition, procedure, or treatment under discussion for review of the adverse
determination, and such specialty review must [shall] be completed within 15 working

days of receipt of the request. The provision must state that notification of the appeal

under this paragraph must be in writing;

(G) [(4)] a_provision that, in addition to the written appeal, a method

for expedited appeals [appealprocedure] for emergency care denials, denials of care
for life-threatening conditions, and denials of continued stays for hospitalized enrollees

is available [patients]. The provision must state that such [Sueh] procedure must [shall]

include a review by a health care provider who has not previously reviewed the case
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who is of the same or a similar specialty as the health care provider that typically

manages the medical condition, procedure, or treatment under review. The provision

must state that an expedited [Fhe-time-in-which-such] appeal must be completed [shall

be] based on the [medical-or-dental] immediacy of the medical or dental condition,

procedure, or treatment, but may in no event exceed one working day from the date all

information necessary to complete the appeal is received. The provision must also

state that an expedited appeal determination may be provided by telephone or

electronic transmission, but must be followed with a letter within three working days of

the initial telephonic or electronic notification;

(H) [¢5)] a provision that after the utilization review agent has
sought review of the appeal of the adverse determination, the utilization review agent
must [shall] issue a response letter to the enrollee or [patient;] an individual [a—persen]

acting on behalf of the enrollee [patient;] and [ef] the [patient's-physician-or-health-care]

provider of record explaining the resolution of the appeal. The provision must state that

such [Sueh] letter must [shall] include:

(i) [A)] a statement of the specific medical, dental, or
contractual reasons for the resolution;

(i) [(B)] the medical or clinical basis for such decision,

including screening criteria;

(c) 4 lization of hsic | " tod:
and]
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(iii) a description of or the source of the screening criteria

that were utilized in making the determination;

(iv) the professional specialty and state or states of

licensure of the physician who made the determination;

(v) [(B)] notice of the appealing party's right to seek review of

the denied appeal [denrial] by an independent review organization in_accordance with

8§19.1721 of this subchapter (relating to Independent Review of Adverse

Determinations), [and] the procedures for obtaining that review, and Form No. LHL009

(Request for a Review by an Independent Review Organization (IRO)); and[-]

(vi) procedures for filing a complaint in accordance with the

Insurance Code §4201.204 and as described in §19.1705(q) of this subchapter (relating

to General Standards of Utilization Review);

() _a provision that the appeal must be resolved [(6)—written

practical, but, in accordance with the Insurance Code §4201.359, in no case later than

30 days after the date the utilization review agent receives the written appeal or the

one-page appeal form from the appealing party referenced under subparagraph (C) of

this paragraph; and[].

(3) [€e)] In a circumstance involving an enrollee's life-threatening condition,
the enrollee is entitled to an immediate appeal to an independent review organization
and is not required to comply with procedures for an internal review of the utilization

review agent's adverse determination.
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(b) Appeal of Retrospective Review Adverse Determinations. A utilization

review agent is required to maintain and make available a written description of the

appeal procedures involving an adverse determination in a retrospective review. The

appeal procedures must comply with the requirements in paragraphs (1) — (3) of this

subsection.

(1) The appeal procedures must be in accordance with the requirements

in Chapter 21, Subchapter T of this title (relating to Submission of Clean Claims).

(2) An appeal of an adverse determination relating to retrospective

utilization review must comply with §19.1715 of this subchapter (relating to Notice of

Determination Made in Retrospective Review).

(3) In any instance in which the utilization review agent is questioning the

medical necessity or appropriateness, or the experimental or investigational nature, of

the health care services, prior to issuance of an adverse determination, the utilization

review agent must afford the provider of record a reasonable opportunity, as defined in

§19.1711(a) of this subchapter, to discuss the plan of treatment for the enrollee with a

physician or doctor. The discussion must include, at a minimum, the clinical basis for

the utilization review agent's decision.

(c) Appeals Concerning an Acquired Brain Injury. In addition to the

requirements in subsections (a) and (b) of this section, a utilization review agent is

required to comply with this subsection in regard to a determination concerning an

acquired brain injury as defined by §21.3102 of this title (relating to Definitions). Not

later than three business days after the date on which an individual requests utilization
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review or requests an extension of coverage based on medical necessity or

appropriateness, a utilization review agent must provide notification of the determination

through a direct telephone contact to the individual making the request. This subsection

does not apply to a determination made pursuant to coverage under a small employer

health benefit plan.

(d) Applicability to Specialty Utilization Review Agents. This section applies to a

specialty utilization review agent except subsections (a)(2)(D) and (E) and (b)(3) of this

section. The specialty utilization review agent must comply with §19.1720 of this

subchapter (relating to Specialty Utilization Review Agent).

§19.1713. Utilization Review Agent's Telephone Access.

(a) A utilization review agent is required to [shall] have appropriate personnel

reasonably available by toll-free telephone at least 40 hours per week during normal
business hours in both time zones in Texas, [{—applicable;] to discuss enrollees’
[patients'] care and to respond [allew-response] to telephone review requests.

(b) A utilization review agent must have a telephone system capable of
accepting or recording or providing instructions to incoming calls during other than
normal business hours and must [shal] respond to such calls not later than two working
days of the later of the date on which the call was received or the date on which the
details necessary to respond were [have-been] received from the caller.

(c) A utilization review agent must provide a written description to the

commissioner setting forth the procedures that the utilization review agent will
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implement [to—be—used] when responding to post-stabilization care subsequent to

emergency treatment as requested by a treating physician, doctor, or other health care

provider of record. Such procedure must comply with the Insurance Code §4201.004.

(d) This section does not apply to an HMO or preferred provider benefit plan that

is subject to §19.1723 of this subchapter (relating to Preauthorization for Health

Maintenance Organizations and Preferred Provider Benefit Plans) and §19.1724 of this

subchapter (relating to Verification for Health Maintenance Organizations and Preferred

Provider Benefit Plans).

(e) This section applies to a specialty utilization review agent. The specialty

utilization review agent must comply with §19.1720 of this subchapter (relating to

Specialty Utilization Review Agent).

§19.1714. Confidentiality.

(a) Confidentiality Requirements.

(1) A [utilization review agent is required to [shall] preserve the

confidentiality of individual medical records to the extent required by law.

(2) [b)] A utilization review agent may not disclose or publish individual
medical records, personal information, or other confidential information about an
enrollee [a—patient] obtained in the performance of utilization review without the prior
written consent of the enrollee [patient] or as otherwise required by law. Personal
information includes, [shalinclude] at a minimum, name, address, phone number,

social security number, and financial information. If such authorization is submitted by
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anyone other than the individual who is the subject of the personal or confidential
information requested, such authorization must:

(A) [(H] be dated; and

(B) [£2)] contain the signature of the individual whose [who-is-the
subject-of-the] personal or confidential information is_being requested. The signature
must have been obtained one year or less prior to the date the disclosure is sought or
the authorization is invalid.

(3) [€e)] A utilization review agent may provide confidential information to a
third party under contract or affiliated with the utilization review agent for the sole
purpose of performing or assisting with utilization review. Information provided to third
parties must [shal] remain confidential.

(4) [(d)] If an individual submits a written request to the utilization review
agent for access to recorded personal information about the individual, the utilization
review agent must [shaH] within 10 working [businress] days from the date such request
is received:

(A) [(H)] inform the individual submitting the request of the nature
and substance of the recorded personal information in writing; and

(B) [€)] permit the individual to see and copy, in person, the
recorded personal information pertaining to the individual or to obtain a copy of the
recorded personal information by mail, at the discretion of the individual, unless the
recorded personal information is in coded form, in which case an accurate translation in

plain language must [shall} be provided in writing.
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(5) [¢e)] A utilization review agent's charges for providing a copy of
recorded personal information to individuals may [shal] not exceed ten cents per page
and may not include any costs that are otherwise recouped as part of the charge for
utilization review.

(6) [{B] The utilization review agent may not publish data that [which]

identifies a particular physician, doctor, or other health care provider, including any

quality review studies or performance tracking data without prior written notice to the

subject physician, doctor, or other [irvolved] health care provider. This prohibition does

not apply to internal systems or reports used by the utilization review agent.

(7) kg)] When the utilization review agent determines that documents

[Becuments] in the custody of the utilization review agent that contain confidential

enrollee [patient] information or physician, doctor, or other health care provider financial

data are no longer needed, the documents must [shall] be destroyed by a method that

results in the [which-induces] complete destruction of the information [when-the-agent
determines the information is no longer needed].

(8) ()] All enrollee [patient], physician, doctor, and other health care
provider data must [shall] be maintained by the utilization review agent in a confidential
manner that [whieh] prevents unauthorized disclosure to third parties. Nothing in this
section may [article-shall] be construed to allow a utilization review agent to take actions

that violate a state or federal statute or regulation concerning confidentiality of enrollee

[patient] records.
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(9) [(H] To assure confidentiality, a utilization review agent must, when

contacting a physician’s, doctor’s [office] or other health care provider's office [hospital],

provide its certification number, the caller's name, and professional qualifications [te-the

(10) )] Upon request by the physician, doctor, or other health care

provider, the utilization review agent must [shall] present written documentation that it is

acting as an agent of the payor for the relevant enrollee [patient].

(11) [H] Medical records and enrollee [patient] specific information must

[shal] be maintained by the utilization review agent in a secure area with access limited
to essential personnel only.

(12) [¢m)] A dtilization review agent is required to retain information

[information] generated and obtained by a [the] utilization review agent [agents] in the
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course of utilization review [shallbe—retained] for at least four [twe] years [if—the

(13) [#m)] Notwithstanding the provisions in paragraphs (1) — (12) of this

subsection _and subsection (b) [subsections—{a)—{m)] of this section, the utilization

review agent is required to [shall] provide to the department [commissioner] on request
individual medical records or other confidential information for determination of
compliance with this subchapter. The information is confidential and privileged and is
not subject to the [epen—records—taw;] Government Code[;] Chapter 552 (Public
Information), or to subpoena, except to the extent necessary to enable the
commissioner to enforce this subchapter.

(b) Written Procedures on Confidentiality. The utilization review agent must

specify in writing the procedures that the utilization review agent will implement

pertaining to confidentiality of information received from the enrollee, the enrollee’s

representative, and/or the physician, doctor, or other health care provider and the

information exchanged between the URA and third parties for the purpose of conducting

utilization review. These procedures must specify that specific information received

from the enrollee, the enrollee’s representative, and/or the physician, doctor, or other

health care provider and the information exchanged between the URA and third parties

for the purpose of conducting reviews will be considered confidential, be used by the

review agent solely for the purposes of utilization review, and shared by the utilization

review agent with only those third parties who have authority to receive such
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information, such as the claim administrator. These procedures must also specify that

the utilization review agent has procedures in place to assure confidentiality and that the

utilization review agent agrees to abide by any federal and state laws governing the

issue of confidentiality. Summary data which does not provide sufficient information to

allow identification of individual enrollees, physicians, doctors, or other health care

providers need not be considered confidential.

(c) Applicability to Specialty Utilization Review Agents. This section applies to a

specialty utilization review agent. The specialty utilization review agent must comply

with §19.1720 of this subchapter (relating to Specialty Utilization Review Agent).

§19.1715. Notice of Determination Made in Retrospective Review [of -Medical

Necessity].

(a) Required Notice. A utilization review agent is required to notify the enrollee,

or an individual acting on behalf of the enrollee, and the enrollee’s provider of record of

a determination made in a retrospective review of medical necessity or appropriateness,

or the experimental or investigational nature, of care. [When-aretrospective-review-of
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2yt : ﬁ | : owof medical :
I . hall L lor the direction of-a physician.]

(b) Required Procedures. The utilization review agent is required to develop and

implement written procedures for providing the notice of adverse determination for

retrospective utilization review, including the time frames for the notice of adverse

determination. These procedures must comply with the Insurance Code §4201.305 and

the requirements specified in paragraphs (1) — (3) of this subsection.

(1) The notice of an adverse determination required by subsection (a) of

this section must be in writing and be sent to the provider of record(s), including the

health care provider who rendered service, and the enrollee or the individual acting on

behalf of the enrollee.

(2) The notice of an adverse determination required by subsection (a) of

this section must include:

(A) the principal reasons for the adverse determination;

(B) the clinical basis for the adverse determination;

(C) a description of or the source of the screening criteria used as

quidelines in making the adverse determination;

(D) a description of documentation or evidence, if any, that can be

submitted by the provider of record that, upon appeal, might lead to a different utilization

review decision;

(E) the professional specialty and state(s) of licensure of the

physician or doctor that made the determination;
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(F) a description of the procedure for the utilization review agent’s

complaint system as required by §19.1705 of this subchapter (relating to General

Standards of Utilization Review);

(G) a description of the utilization review agent’s appeal process,

as required by &§19.1712 of this subchapter (relating to Appeal of Adverse

Determination);

(H) the date and time the utilization review agent offered the

opportunity to discuss the adverse determination, and the date and time that the

discussion, if any, occurred, as required in §19.1711 of this subchapter (relating to

Requirements Prior to Issuing Adverse Determination) or §19.1720(h) of this subchapter

(relating to Specialty Utilization Review Agent); and

(1) notice of the independent review process and a copy of Form

No. LHL0O09 (Request for a Review by an Independent Review Organization (IRO)).

Such notice must include instruction that:

(i) The independent review request Form No. LHL0O09 must

be completed by the enrollee, individual acting on behalf of the enrollee, or the

enrollee's provider of record and be returned to the utilization review agent to begin the

independent review process.

(ii) The release of medical information to the independent

review organization, which is included as part of the independent review request Form

No. LHL0O09, must be signed by the enrollee or the enrollee's legal guardian.




TITLE 28. INSURANCE Proposed Sections
Part I. Texas Department of Insurance Page 357 of 487
Chapter 19. Agents’ Licensing

(3) [€e)] When a retrospective review of the medical necessity or [and]

appropriateness, or the experimental or investigational nature, of health care service is

made in relation to health coverage, [unrdera-health-insurance-policy-or-health-benefit

plan;] the utilization review agent may not require the submission or review of a mental

health therapist's process or progress notes that relate to the mental health therapist's
treatment of an enrollee’s [apatient's] mental or emotional condition or disorder [may
not-be-required]. This prohibition extends to requiring an oral, electronic, facsimile, or
written submission or rendition of a mental health therapist's process or progress notes.
This prohibition does not preclude:

(A) [(H)] requiring submission of an_enrollee’s [a—patient's] mental

health medical record summary; or
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(B) [()] requiring submission of medical records and/or process or
progress notes that relate to treatment of conditions or disorders other than a mental or
emotional condition or disorder.

(c) Determination Concerning an Acquired Brain Injury. In addition to the

notification required by subsection (a) of this section, a utilization review agent is

required to comply with this paragraph in regard to a determination concerning an

acquired brain injury as defined by §21.3102 of this title (relating to Definitions). Not

later than three business days after the date on which an individual requests utilization

review or requests an extension of coverage based on medical necessity or

appropriateness, a utilization review agent must provide notification of the determination

through a direct telephone contact to the individual making the request. This paragraph

does not apply to a determination made pursuant to coverage under a small employer

health benefit plan.

(d) Applicability to Specialty Utilization Review Agents. This section applies to a

specialty utilization review agent. The specialty utilization review agent must comply

with §19.1720 of this subchapter.

§19.1716. Regulatory Requirements Subsequent to Certification or Registration

[Complaints and Information].

(a) Reporting of Material Changes. The utilization review agent is required to

report any material changes in the information in the application or renewal Form No.

LHLOO5 (Utilization Review Agent (URA) Application Form) last filed with the
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department by the utilization review agent, not later than the 30th day after the date on

which the change takes effect. [Utilizationreview-agent's-complaintsystem-—A-utilization

(b) Summary Report Review-Agent's Reporting to the Department [Utilization

: : : : hed 1

(1) By March 1, of each year, the utilization review agent must [shall]

submit to the department [commissioner—or—his—or-her—delegatedrepresentative;] a

summary report of information related to complaints, adverse determinations, appeals of

adverse determinations, and any other related information requested by the department

in_accordance with the Insurance Code §38.001. [allcomplaints—at-such-times—and-in

(2) The summary report must be provided in the form required by the

commissioner, and the utilization review agent must permit the commissioner or the

commissioner’s designee to examine all relevant documents related to the report at any

time subsequent to the filing of the summary report with the department.
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(3) The summary report is required to cover [covers] reviews performed

by the utilization review agent during the preceding calendar year and must include
lincludes]:

(A) [(H] the total number of written notices of adverse
determinations;

(B) K2)] a listing of appeals of adverse determinations, by the
medical condition that is the source of the dispute using primary ICD-9 (physical

diagnosis) or DSM-IV (mental health diagnosis) code, or successor codes and

modifiers, and by the treatment in dispute, if any, using CPT (procedure) code or other
relevant procedure code if a CPT designation is not available, or any other nationally
recognized numerically codified diagnosis or procedure;

(C) [3)] the classification of appellant (i.e., health care provider,

enrollee, patient, etc.);
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(D) [(5)] the disposition of the appeal of adverse determination
(either in favor of the appellant, or in favor of the original utilization review
determination) at each level of the notification and appeal process;

(E) [k8)] the subject matter of any [the] complaint filed with the

utilization review agent. Complaints must [shall] be categorized as follows:

(i) [(A)] administration (e.g., copies of medical records not
paid for, too many calls or written requests for information from provider, too much
information requested from provider);

(i) [B)] qualifications of utilization review agent's personnel;

(i) [¢S)] appeal/complaint process (e.g., treating physician
unable to discuss plan of treatment with utilization review physician, no notice of
adverse determination, no notice of clinical basis for adverse determination, written
procedures for appeal not provided).

(c) Complaints to the Department [department]. Complaints filed with the

department against a utilization review agent must be processed in accordance with the

department’s established procedures for investigation and resolution of complaints.
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(d) Department Inquiries. Pursuant to the Insurance Code §38.001, the

department may address inquiries to a utilization review agent related to any matter

connected with utilization review agent transactions that the department considers

necessary for the public good or for the proper discharge of the department’s duties. In

accordance with the Insurance Code §38.001, a utilization review agent that receives an

inquiry from the department pursuant to the Insurance Code §38.001 is required to

respond to the inquiry in writing not later than the 10th day after the date the inquiry is
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individual L ing-the list]

(e) [¢g)] On-site Review [review] by the [fexas] Department [ef-tasurance].

(1) Provisions for scheduled and unscheduled on-site reviews.

(A) The department may [commissioner—or—the—commissioner's

designated—representative—is—authorized—to] make a complete on-site review of the

operations of each utilization review agent at the principal place of business for such

agent, as often as is deemed necessary. Such review may be scheduled or

unscheduled.



TITLE 28. INSURANCE Proposed Sections
Part I. Texas Department of Insurance Page 364 of 487
Chapter 19. Agents’ Licensing

(B) An on-site review will only be conducted during working days

and normal business hours.

(C) The utilization review agent must make available all records

relating to its operation during such scheduled and unscheduled on-site review.

(2) Scheduled on-site reviews. Utilization review agents will be notified of

any [the] scheduled on-site review [wvisit] by letter, which will specify, at a minimum, the

identity of the department's [commissioners] designated representative and the
expected arrival date and time.

(83) Unscheduled on-site reviews. At a minimum, notice of an

unscheduled on-site review of a utilization review agent will be in writing and be

presented by the department’s designated representative upon arrival. [Fhe-utilization

(f) This section applies to a specialty utilization review agent. The specialty

utilization review agent must comply with §19.1720 of this subchapter (relating to

Specialty Utilization Review Agent).

§19.1717. Administrative Violations.
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(@) In_accordance with the Insurance Code §4201.601, if [H] the department

[commi

] believes that
any individual [persen] or entity conducting utilization review pursuant to this subchapter

[article] is in violation of Chapter 4201 of the Insurance Code [the-Aet] or applicable

rules or any other provision of the Insurance Code or rules [regulations], the department

[commissioner's—designated—representative] shall notify the utilization review agent,

health maintenance organization, or insurer of the alleged violation and may compel the
production of any and all documents or other information as necessary to determine
whether or not such violation has occurred [taken-place].

(b) The department [commissioners-designatedrepresentative] may initiate the
proceedings under this section.

(c) Proceedings under this subchapter are a contested case for the purpose of
the Government Code[;] Chapter 2001.

(d) If the commissioner determines that the utilization review agent, health
maintenance organization, insurer, or other [persen—of] entity or individual conducting
utilization review pursuant to this subchapter has violated or is violating [ary—prevision

of] Chapter 4201 of the Insurance Code, any other provision of the Insurance Code, or

department rules, [this-Aet], the commissioner may:

(1) impose sanctions under the Insurance Code Chapter 82 [-Article4-40;
§41;

(2) issue a cease and desist order under the Insurance Code Chapter 83

[-Article1-10A]; or
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(3) assess administrative penalties under the Insurance Code Chapter 84

(e) [(B] The commission of fraudulent or deceptive acts or omissions in

obtaining, attempting to obtain, or use of certification or_registration as a utilization

review agent is [shallbe] a violation of Chapter 4201 of the Insurance Code [the-Aet].

(f) This section applies to a specialty utilization review agent. The specialty

utilization review agent must comply with §19.1720 of this subchapter (relating to

Specialty Utilization Review Agent).

§19.1719. Responsibility of HMOs and Insurers Performing Utilization Review
[under-the-Insurance-Code,-Article 21-58A, §14(g)-and-(h)].
(a) HMOs Performing Utilization Review [HMOs-performing-utilizationreview|.

(1) An_HMO [HMOs] performing utilization review under the Insurance

Code Chapter 4201 is subject to this subchapter, except, pursuant to the Insurance

Code §4201.057, an HMO performing utilization review under the Insurance Code

Chapter 4201 is not subject to the certification requirements in §19.1704 of this

subchapter (relating to Certification or Registration of Utilization Review Agents), if the

HMO performs utilization review only for coverage for which it is the payor[-—Article
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(2) Notwithstanding paragraph (1) of this subsection, when an HMO

[When-a-health-maintenance-organization] performs utilization review for an individual [a
person] or entity subject to this subchapter [etherthan-ene] for which it is not the payor,

such HMO must have [health-maintenance-organization-shall-berequired-to-obtain] a



TITLE 28. INSURANCE Proposed Sections
Part I. Texas Department of Insurance Page 368 of 487
Chapter 19. Agents’ Licensing

valid certificate under Chapter 4201 of the Insurance Code and in accordance with

§19.1704 of this subchapter [the-Act-§3,-and-comply-with-all-the-provisions-of the-Act].

(3) Notwithstanding paragraph (1) of this subsection, when an HMO

performs [Health—maintenance—organizations—performing] utilization review under

Chapter 4201 of the Insurance Code only for health coverage for which it is the payor,

the HMO must have a valid registration pursuant to §19.1704 of this subchapter and

must comply with all filing requirements under §19.1704 of this subchapter. However,

an HMO is not required to submit an original application fee or renewal fee if the HMO

only performs utilization review for health coverage for which it is the payor [the-Aet;

(4) An HMO [A-health-maintenance—organization], including an HMO [a
health-maintenance—organization] that contracts with the Health and Human Services

Commission or an agency operating part of the state Medicaid managed care program
to provide health care services to recipients of medical assistance under the [Chapter

32;] Human Resources Code Chapter 32, is subject to the Insurance Code Chapter

4201 and this subchapter [atticle].

(5) An_HMO [Health—maintenance—organizations] must submit to

assessment of maintenance taxes under the Insurance Code Chapter 258 [Article
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20A-33], to cover the costs of administering compliance of HMOs [health-maintenance

organizations] under Chapter 4201 of the Insurance Code [the-Aet].

(b) Insurers Performing Utilization Review [performing-utilizationreview].

(1) An insurer performing utilization review under the Insurance Code

Chapter 4201 is subject to this subchapter, except, pursuant to the Insurance Code

8§4201.058, an insurer performing utilization review under the Insurance Code Chapter

4201 is not subject to the certification requirements in §19.1704 of this subchapter, if the

insurer performs utilization review only for coverage for which it is the payor.

(2) [()] Pursuant to the Insurance Code §4201.058, an [An] insurer that

delivers or issues for delivery a health insurance policy in Texas and that performs

utilization review [is—subjectto-thetnsurance-Code-Article 2158 A-and-such-insurer] is

[shall-be] subject to assessment of maintenance tax under the Insurance Code Chapter

257 to cover the costs of administering compliance of insurers.
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(3) Notwithstanding paragraph (1) of this subsection, when an insurer

performs utilization review for an individual or entity subject to this subchapter for which

it is not the payor, such insurer must have a valid certificate as required by the

Insurance Code §4201.101 and in accordance with §19.1704 of this subchapter.

(4) [(3)] Notwithstanding paragraph (1) of this subsection, when [When] an

insurer performs utilization review under Chapter 4201 of the Insurance Code only for

health coverage for which it is the payor, the insurer must have a valid registration

pursuant to §19.1704 of this subchapter and comply with all filing requirements under

§19.1704 of this subchapter. However, the insurer is not required to submit an original

application fee or renewal fee if the insurer only performs utilization review for health

coverage for which it is the payor. [fera-person-or-entity-subjectto-this-subchapterother
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(c) This section applies to a specialty utilization review agent. The specialty

utilization review agent must comply with §19.1720 of this subchapter (relating to

Specialty Utilization Review Agent).

§19.1720. Specialty Utilization Review Agent.

(a) Application. In order to be certified or reqgistered as a specialty utilization

review agent, an applicant must submit to the department the application and

information required in §19.1704 of this subchapter (relating to Certification or

Registration of Utilization Review Agents).

(b) Statutory and Rule Requirements.

(1)  In accordance with the Insurance Code 8§4201.452, a specialty

utilization review agent [A-utilization—review-agent-that solely-performs-specialty-review
under-the-lnsurance-Code;-Article 21.58A,-§14{)] is subject to the requirements of [Aet;
execeptifor] the Insurance Code Chapter 4201[;—Article21-58A—84—(e)—(h)-or{k)}or
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§6(b)}3)-of- the-Act], except that the specialty utilization review agent is not subject to

the following sections:

(A) §4201.151 (Utilization Review Plan);

(B) §4201.152 (Utilization Review Under Direction of Physician);

(C) 8§4201.206 (Opportunity to Discuss Treatment Before Adverse

Determination);

(D) §4201.252 (Personnel); and

(E) 8§4201.356 (Decision by Physician Required; Specialty

Review).
(2) A specialty utilization review agent [that-does—not-solely—perform

specialty-review;] is [ret] subject to the requirements of this subchapter, except for the

following provisions: [ofthis-section-orthe-lnsurance-Code;-Article-214-58A-§14(H-]

X6y H]
(A) §19.1705(a) of this subchapter [title{relating-to-Certification-of

Utilization—Review—Agents)—§19-1705—of thistitle] (relating to General Standards of
Utilization Review); [and]

(B) §19.1706(a), (d), (e),_and (q) of this subchapter [title] (relating

to Requirements and Prohibitions Relating to Personnel);

(C) §19.1711(b) and (c) [§49-4H1H)] of this subchapter [title]

(relating to Requirements Prior to Issuing Adverse Determination); and
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(D) §19.1712(a)(2)(D) and (E) and (b)(3) [§19-4712(b}(3)] of this

subchapter [title] (relating to Appeal of Adverse Determination [ef-Utilization—Review

Agents]).

(c) Utilization Review Plan. A specialty utilization review agent is required to

have its [must-submit-byattachment-to-theapplication—assurance-that-the] utilization
review plan, including [reconsideration-and] appeal requirements, [shall-be] reviewed by

a health care provider of the appropriate specialty, and the plan must be implemented

[eonduected] in accordance with standards developed with input from a health care

provider of the appropriate specialty. The specialty utilization review agent must have

written procedures to ensure that these requirements are implemented.
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(d) [¢9] Requirements of Employed or Contracted Physicians, Doctors, Other

Health Care Providers, and Personnel.

(1) Physicians, doctors, other health care providers, and personnel

[Personnel] employed by or under contract with the specialty utilization review agent to

perform utilization review must [shall] be appropriately trained, [and] qualified, and[—f

applieable;] currently licensed.

(2) Personnel conducting specialty utilization review must hold an

unrestricted license or an administrative license issued by the Texas Medical Board or

be otherwise authorized to provide health care services by a licensing agency in the

United States.

(3) Personnel who obtain information regarding an enrollee’s [a—patient's]
specific medical condition, diagnosis, and treatment options or protocols directly from
the physician, doctor, [dentist] or health care provider, either orally or in writing, and who
are not physicians or doctors [dentists], must [shal] be nurses, physician [physician's]
assistants, or [ether] health care providers of the same specialty as the utilization review
agent and who are licensed or otherwise authorized to provide the specialty health care
service by a state licensing agency in the United States. This provision may [shal] not
be interpreted to require such qualifications for personnel who perform clerical or

administrative tasks.
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(e) Information Required to be Filed with the Department. The specialty

utilization review agent is required to provide the name, number, type, license number,

and state of licensure and qualifications of the personnel either employed or under

contract to perform the utilization review to the department upon filing an original

application or renewal application or upon providing updated information.

(f) Written Procedures and Maintenance of Records.

(1) Specialty utilization review agents are required to develop and

implement written procedures for determining if physicians, doctors or other health care

providers used by the utilization review agent are licensed, qualified, and appropriately

trained or experienced.

(2) The specialty utilization review agent must maintain documentation

that demonstrates that physicians, doctors and other health care providers that are

utilized to perform utilization review, are licensed, qualified, and appropriately trained or

experienced, in accordance with subsection (d) of this section.

(g) Utilization Review by a Specialty Utilization Review Agent. Utilization review

conducted by a specialty utilization review agent must [shal] be [eonducted] under the

direction of a physician, doctor, or health care provider of the same specialty, and the

physician, doctor, or health care provider must [shall] be currently licensed or otherwise

authorized to provide the specialty health care service by a state licensing agency in the

United States. Such physician, doctor, or health care provider may be employed by or

under contract to the specialty utilization review agent.

(h) Reasonable Opportunity for Discussion.
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(1) Prospective and concurrent utilization review.

(A) Subject to the notice requirements of §19.1710 of this

subchapter (relating to Notice of Determinations Made in Prospective and Concurrent

Utilization Review) and §19.1712 of this subchapter [title{relating-to-Appeal-of-Adverse
Determination)], in any instance in_which [where] the specialty utilization review agent

questions the medical necessity or appropriateness, or the experimental or

investigational nature, of health care services, the health care provider of record [whe

ordered-the-services] must [shall], prior to the issuance of an adverse determination, be

afforded a reasonable opportunity, as defined in §19.1711(a) of this subchapter, to

discuss the plan of treatment for the patient and the clinical basis for the decision of the
utilization review agent with a health care provider of the same specialty as the
utilization review agent.

(B) The discussion must include, at a minimum, the clinical basis

for the specialty utilization review agent’s decision.

(C) When the specialty utilization review agent provides the

reasonable opportunity required under paragraph (1)(A) of this subsection, the specialty

utilization review agent must include the specialty utilization review agent’'s phone

number so that the provider of record may contact the specialty utilization review agent

to discuss the pending adverse determination.

(D) The specialty utilization review agent must maintain

documentation that details the discussion opportunity provided to the provider of record,

including the date and time the specialty utilization review agent offered the opportunity
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to discuss the adverse determination, the time that the discussion, if any, took place,

and the discussion outcome.

(E) The specialty utilization review agent must submit the

documentation required by subparagraph (D) of this paragraph to the department upon

request.

(2) Retrospective utilization review.

(A) Subject to the notice requirements of §19.1715 of this

subchapter (relating to Notice of Determination Made in Retrospective Review), in any

instance in which the specialty utilization review agent is questioning the medical

necessity or appropriateness, or the experimental or investigational nature, of the health

care services provided, prior to the issuance of an adverse determination, the specialty

utilization review agent must provide the provider of record a reasonable opportunity, as

defined in §19.1711(a) of this subchapter, to discuss the treatment provided to the

enrollee with a health care provider of the same specialty as the specialty utilization

review agent.

(B) The discussion must include, at a minimum, the clinical basis

for the specialty utilization review agent’s decision.

(C) When the specialty utilization review agent provides the

reasonable opportunity required under paragraph (A) of this paragraph, the specialty

utilization review agent must include the specialty utilization review agent’'s phone

number so that the provider of record may contact the specialty utilization review agent

fo discuss the pending adverse determination. The specialty utilization review agent
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must allow the provider of record five working days from receipt of the notification to

respond orally or in writing to the notification.

(D) The specialty utilization review agent must maintain

documentation that details the discussion opportunity provided to the provider of record,

including the date and time the specialty utilization review agent offered the opportunity

to discuss the adverse determination, the time that the discussion, if any, took place,

and the discussion outcome.

(E) The specialty utilization review agent is required to submit the

documentation required by subparagraph (D) of this paragraph to the department upon

request.

(i) Appeal. The decision in_any appeal of an adverse determination by a

specialty utilization review agent [An—appeal-decision] must [shall] be made by a

physician or other health care provider who has not previously reviewed the case and

who is of [in] the same [era-similar] specialty as the specialty utilization review agent

that made the adverse determination. [typically—manages—the—medical—dentalor

§19.1721. Independent Review of Adverse Determinations.

(a) Life-threatening Conditions.

(1) Notification for life-threatening conditions.
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(A) For life-threatening conditions, notification of adverse

determination by the utilization review agent must be provided within the time frames

specified [addressed] in §19.1710(c)(4) [§49-4710(d)] of this subchapter [title] (relating

to Notice of Determinations Made in Prospective and Concurrent [by] Utilization Review

[Agents]).

(B) At the time of notification of the adverse determination, the
utilization review agent must [shall] provide to the enrolleel[;] or individual [persen] acting
on behalf of the enrollee, and to the enrollee's provider of record, the notice of the
independent review process [nretification] and a_copy of Form No. LHL009 (Request for

a Review by an Independent Review Organization (IRO)) [the—form—preseribed-by-the

commissioner| for requesting [accessing] independent review. Such notice must

[rotification-shall] describe how to obtain independent review of such determination and
how the department assigns a request for review to an independent review
organization[, and include the form requesting enrollee information].

(C) [(b)] The enrollee, individual [persen] acting on behalf of the

enrollee, or the enrollee's provider of record is required to [shall] determine the

existence of a life-threatening condition on the basis that a prudent layperson
possessing an average knowledge of medicine and health would believe that the
enrollee’s [his-er-her] disease or condition is a life-threatening condition.

(2) [(e)] Appeal of adverse determination involving life-threatening

condition. Any [A—utilization—review—agent-shall-permitany] party who receives an

adverse determination involving a life-threatening condition(s) or whose [has-completed
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appeal of an adverse determination is_denied [resulted-in—a—denial] by the utilization
review agent[-health-maintenance-organization-orinsurer;] may [te] seek review of that
determination or denial by an independent review organization assigned [to-the-appeal]

in accordance with the Insurance Code_Chapter 4202. [;Article-24-58C-asfollows:]
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(b) [¢&)] Independent Review Involving Life-Threatening and Non-Life

Threatening Conditions.

(1) Request for independent review.

(A) The utilization review agent is _required to [shall] notify the

department within_one working day from the date the request [upon—receipt-of-the

request] for an independent review is received.
(B) [¢&)] The utilization review agent must [shal] provide

[information] to the department the completed Form No. LHLO09 (Request for a Review

by an Independent Review Organization (IRO)) submitted to the utilization review agent

by the party requesting independent review [contained-in-theform-presecribed-by-the
commissionerto-the-department].
(C) The [notification—and—information] contained—in Form No.

LHLO09 must [shall] be submitted to the department via the department’s Internet

(2) [¢g)] Assignment of independent review organization. The department

will [shall], within one working day of receipt of the complete request for independent

review, randomly assign an independent review organization to conduct the

independent review and notify the utilization review agent, payor, [and] the independent

review organization, [ef-the-assighment—The-departmentshallsend-notification-to] the
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enrollee or individual [persen] acting on behalf of the enrollee, [and] the enrollee's

provider of record, and any other providers listed by the utilization review agent as

having records relevant to the review of the assignment [ro-taterthan-one-working-day
after the assignment has been made].

(3) [M)] Information required to be provided to the assigned independent

review organization. Not later than the third working day after the date that the

utilization review agent receives a request for independent review, the utilization review
agent must [shall] provide to the assigned independent review organization a copy of:
(A) [(H] any medical records of the enrollee in the possession of

the utilization review agent or health benefit plan that are relevant to the review;

(B) [(®)] any documents used by the utilization review agent or the

health benefit plan in making the determinations to be reviewed by the independent

review organization;

(C) [(3)] the written notification described by §19.1710 of this

subchapter, §19.1712 of this subchapter (relating to Appeal of Adverse Determination),

and §19.1715 of this subchapter (relating to Notice of Determination Made in

Retrospective Review) [§49-4742(b)}6)—-of thistitle (relating—to—Appealof-Adverse
. o £ Utilization Review. VI

(D) [(4)] any documentation and written information submitted to the

utilization review agent or health benefit plan in support of the appeal; and
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(E) [(5)] a list containing the name, address, and phone number of

each physician, doctor, or other health care provider who has provided care to the

enrollee and who may have medical records relevant to the review [appeal}.

(4) [9] Payor _and utilization review agent compliance. The payor and

utilization review agent must [shall] comply with the independent review organization's
determination with respect to the medical necessity or appropriateness, or the

experimental or investigational nature, of health care items and services for an enrollee.

(5) Costs of independent review.

(A) [§)] The utilization review agent is required to [shaH] pay for the
independent review.

(B) [€k)] The utilization review agent may recover costs associated
with the independent review from the payor.

(c) Applicability to Specialty Utilization Review Agents. This section applies to a

specialty utilization review agent. The specialty utilization review agent must comply

with §19.1720 of this subchapter (relating to Specialty Utilization Review Agent).

§19.1723. Preauthorization for Health Maintenance Organizations and Preferred

Provider Benefit Plans.

(@) An HMO or preferred provider benefit plan [earrier] that requires
preauthorization as a condition of payment to a preferred provider must [shal] comply
with the procedures of this section for determinations of medical necessity or

appropriateness, or the experimental or investigational nature, of care for those services




TITLE 28. INSURANCE Proposed Sections
Part I. Texas Department of Insurance Page 384 of 487
Chapter 19. Agents’ Licensing

the HMO or preferred provider benefit plan [earrier] identifies in accordance with
subsection (b) of this section.

(b)  An HMO or preferred provider benefit plan [earrier] that uses a
preauthorization process for medical care and health care services must [shall] provide
to each contracted preferred provider, not later than the 10th working [business] day
after the date a request is made, a list of medical care and health care services that
allows a preferred provider to determine which services require preauthorization and
information concerning the preauthorization process.

(c) If the proposed medical care or health care services involve inpatient care,

the HMO or preferred provider benefit plan must [earriershall] review the request and, if

approved, issue a length of stay for the admission into a health care facility based on
the recommendation of the enrollee’s [patient's] preferred provider and the HMO or
preferred provider benefit plan’s [earriers] written medically accepted screening criteria
and review procedures.

(d) On receipt of a preauthorization request from a preferred provider for
proposed services that require preauthorization, the HMO or preferred provider benefit
plan _must [earrier—shall] issue and transmit a determination indicating whether the
proposed medical or health care services are preauthorized. An HMO or preferred

provider benefit plan must [earriershall] respond to request for preauthorization within

the following time periods.
(1) For services not included under paragraphs (2) and (3) of this

subsection, the determination must be issued and transmitted not later than the third
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calendar day after the date the request is received by the HMO or preferred provider
benefit plan [earrier]. If the request is received outside of the period requiring the
availability of appropriate personnel as required in subsections (e) and (f) of this section,
the determination must be issued and transmitted within three calendar days from the
beginning of the next time period requiring such personnel.

(2) If the proposed medical or health care services are for concurrent

hospitalization care, the HMO or preferred provider benefit plan must [earrier—shall]

issue and transmit a determination indicating whether proposed services are

preauthorized within 24 hours of receipt of the request followed within three working

days after the transmittal of the determination by a letter notifying the enrollee or the

individual acting on behalf of the enrollee and the provider of record of an adverse

determination. If the request for _medical or health care services for concurrent

hospitalization care is received outside of the period requiring the availability of

appropriate personnel as required in subsections (e) and (f) of this section, the
determination must be issued and transmitted within 24 hours from the beginning of the
next time period requiring such personnel.

(3) If the proposed medical care or health care services involve post-
stabilization treatment, or a life-threatening condition as defined in §19.1703 of this
subchapter [title] (relating to Definitions), the HMO or preferred provider benefit plan
must [earrier—shall] issue and transmit a determination indicating whether proposed
services are preauthorized within the time appropriate to the circumstances relating to

the delivery of the services and the condition of the enrollee [patient], but in no case to
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exceed one hour from receipt of the request. If the request is received outside of the
period requiring the availability of appropriate personnel as required in subsections (e)
and (f) of this section, the determination must be issued and transmitted within one hour
from the beginning of the next time period requiring such personnel. In such
circumstances, the determination must [shal] be provided to the treating physician,

doctor, or other health care provider. If the HMO or preferred provider benefit plan

[carrier] issues an adverse determination in response to a request for post-stabilization
treatment or a request for treatment involving a life-threatening condition, the HMO or

preferred provider benefit plan must [earriershall] provide to the enrollee or individual

[person] acting on behalf of the enrollee, and the enrollee's provider of record, the

notification required by §19.1721(a)(1)(A) and (B) [§49-472He¢)] of this subchapter [title]

(relating to Independent Review of Adverse Determinations).

(e) A preferred provider may request a preauthorization determination [irguire]

via telephone from [as—te] the HMO or preferred provider benefit plan [earrier's

preauthorization—determination]. An HMO or preferred provider benefit plan must

[earrier—shall] have appropriate personnel as described in §19.1706 of this subchapter

[title] (relating to Requirements and Prohibitions Relating to Personnel) reasonably

available at a toll-free telephone number to provide the determination between 6:00
a.m. and 6:00 p.m. Central Time [eentral-time] Monday through Friday on each day that
is not a legal holiday and between 9:00 a.m. and noon Central Time [eentral-time] on
Saturday, Sunday, and legal holidays. An HMO or preferred provider benefit plan

[earrier] must have a telephone system capable of accepting or recording incoming
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requests [inguiries] after 6:00 p.m. Central Time [eentral-time] Monday through Friday
and after noon Central Time [eentral-time] on Saturday, Sunday, and legal holidays and
must acknowledge each of those calls not later than 24 hours after the call is received.
An HMO or preferred provider benefit plan [earrier] providing a preauthorization
determination under subsection (d) of this section must [shal], within three calendar
days of receipt of the request, provide a written notification to the preferred provider.

(f) An HMO providing routine vision services or dental health care services as a
single health care service plan is not required to comply with subsection (e) of this
section with respect to those services. An HMO that is exempt from subsection (e), as
described in this subsection, must [shal]:

(1) have appropriate personnel as described in §19.1706 of this
subchapter [title(relatingto—Personnel)] reasonably available at a toll-free telephone
number to provide the preauthorization determination between 8:00 a.m. and 5:00 p.m.
Central Time [eentral-time] Monday through Friday on each day that is not a legal
holiday;

(2) have a telephone system capable of accepting or recording incoming
requests [inguiries] after 5:00 p.m. Central Time [eentral-time] Monday through Friday
and all day on Saturday, Sunday, and legal holidays, and must acknowledge each of
those calls not later than the next working [business] day after the call is received; and

(3) when providing a preauthorization determination under subsection (d)
of this section, within three calendar days of receipt of the request, provide a written

notification to the preferred provider.
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(g) If an HMO or preferred provider benefit plan [earrier] has preauthorized
medical care or health care services, the HMO or preferred provider benefit plan
[earrier] may not deny or reduce payment to the physician or provider for those services

based on medical necessity or appropriateness, or the experimental or investigational

nature, of care unless the physician or provider has materially misrepresented the
proposed medical or health care services or has substantially failed to perform the
preauthorized medical or health care services.

(h) If an HMO or preferred provider benefit plan [earrier] issues an adverse
determination in response to a request made under subsection (d) of this section, a

notice consistent with the provisions of §19.1710(c)(1) [§49-34740{¢e)] of this subchapter

[title] (relating to Notice of Determinations Made in_Prospective and Concurrent [by]

Utilization Review [Agents]) must [shall] be provided to the enrollee, an individual [a
persen] acting on behalf of the enrollee, or the enrollee's provider of record. An enrollee
may appeal any adverse determination in accordance with §19.1712 of this subchapter
[title] (relating to Appeal of Adverse Determination [ef-Utilization-Review-Agents]).

(i) This section applies to an agent or other person with whom an HMO or

preferred provider benefit plan [earrier] contracts to perform utilization review, or to

whom the HMO or preferred provider benefit plan delegates the performance of
preauthorization of proposed medical or health care services. Delegation of
preauthorization services does not limit in any way the HMO or preferred provider

benefit plan’s [earriers] responsibility to comply with all statutory and regulatory

requirements.
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(i) The provisions of this section may not be waived, voided, or nullified by
contract.

(k) This section applies to a specialty utilization review agent. The specialty

utilization review agent must comply with §19.1720 of this subchapter (relating to

Specialty Utilization Review Agent).

§19.1724. Verification for Health Maintenance Organizations and Preferred

Provider Benefit Plans.

(a) The provisions of this section apply to:
(1) HMOs;
(2) preferred provider benefit plans [earriers];
(3) preferred providers; and

(4) physicians, doctors, or other health care providers that provide to an

enrollee of an HMO or preferred provider benefit plan [earrier]:

(A) care related to an emergency or its attendant episode of care
as required by state or federal law; or

(B) specialty or other medical care or health care services at the
request of the HMO, preferred provider benefit plan [earrier], or a preferred provider
because the services are not reasonably available from a preferred provider who is
included in the HMO or preferred provider benefit plan's [earriers] network.

(b) An HMO or preferred provider benefit plan [earrier] must be able to receive a

request for verification of proposed medical care or health care services:
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(1) by telephone call;

(2) in writing; and

(3) by other means, including the Internet [internet], as agreed to by the
preferred provider and the HMO or preferred provider benefit plan [earrier], provided
that such agreement may not limit the preferred provider's option to request a
verification by telephone call.

(c) An HMO or preferred provider benefit plan [earrier] is required to [shall] have
appropriate personnel reasonably available at a toll-free telephone number to accept
telephone requests for verification and to provide determinations of previously
requested verifications between 6:00 a.m. and 6:00 p.m. Central Time [eentral-time]
Monday through Friday on each day that is not a legal holiday and between 9:00 a.m.
and noon Central Time [eentral-time] on Saturday, Sunday, and legal holidays. An
HMO or preferred provider benefit plan [earrier] must have a telephone system capable
of accepting or recording incoming requests [irguiries] after 6:00 p.m. Central Time
[eentral-time] Monday through Friday and after noon Central Time [eentral-time] on
Saturday, Sunday, and legal holidays. The HMO or preferred provider benefit plan
[earrier] must acknowledge each of those calls not later than:

(1) for requests relating to post-stabilization care or a life-threatening
condition, within one hour after the beginning of the next time period requiring the

availability of appropriate personnel at the toll-free telephone number; fand}
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(2) for requests relating to concurrent hospitalization, within 24 hours after
the beginning of the next time period requiring the availability of appropriate personnel
at the toll-free telephone number; and

(3) for all other requests, within two calendar days after the beginning of
the next time period requiring the availability of appropriate personnel at the toll-free
telephone number.

(d) An HMO providing routine vision services or dental health care services as a
single health care service plan is not required to comply with subsection (c) of this

section with respect to those services. Instead, such exempt HMO must [Ar-HMO-that

: F bsection (6} of thi ion_as described.in this subsection. shall:

(1) have appropriate personnel reasonably available at a toll-free
telephone number to accept telephone requests for verification and to provide
determinations of previously requested verifications between 8:00 a.m. and 5:00 p.m.
Central Time [eentral-time] Monday through Friday on each day that is not a legal
holiday and;

(2) have a telephone system capable of accepting or recording incoming
requests [inguiries] after 5:00 p.m. Central Time [eentral-time] Monday through Friday
and all day on Saturday, Sunday, and legal holidays. The HMO must acknowledge
each of those calls not later than the next working [business] day after the call is
received.

(e) Any request for verification must [shal] contain the following information:

(1) enrollee [patient] name;
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(2) enrollee [patient] ID number, if included on an identification card
issued by the HMO or preferred provider benefit plan [earrier];

(3) enrollee [patient] date of birth;

(4) name of enrollee or subscriber, if included on an identification card
issued by the HMO or preferred provider benefit plan [earrier];

(5) enrollee [patient] relationship to enrollee or subscriber;

(6) presumptive diagnosis, if known; [;] otherwise presenting symptoms;

(7) description of proposed procedure(s) or procedure code(s);

(8) place of service code where services will be provided and, if place of
service is other than provider's office or provider's location, name of hospital or facility
where proposed service will be provided;

(9) proposed date of service;

(10) group number, if included on an identification card issued by the
HMO or preferred provider benefit plan [earrier];

(11) if known to the provider, name and contact information of any other
carrier, including the name, address and telephone number, name of enrollee, plan or
ID number, group number (if applicable), and group name (if applicable);

(12) name of provider providing the proposed services; and

(13) provider's federal tax ID number.

(f) Receipt of a written request or a written response to a request for verification
under this section is subject to the provisions of §21.2816 of this title (relating to Date of

Receipt).
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(g) If necessary to verify proposed medical care or health care services, an HMO
or preferred provider benefit plan [earrier] may, within one day of receipt of the request
for verification, request information from the preferred provider in addition to the
information provided in the request for verification. An HMO or preferred provider
benefit plan [earrier] may make only one request for additional information from the
requesting preferred provider under this section.

(h) A request for information under subsection (g) of this section must:

(1) be specific to the verification request;

(2) describe with specificity the clinical and other information to be
included in the response;

(3) be relevant and necessary for the resolution of the request; and

(4) be for information contained in or in the process of being incorporated
into the enrollee's medical or billing record maintained by the preferred provider.

(i) On receipt of a request for verification from a preferred provider, the HMO or

preferred provider benefit plan must [earriershall] issue a verification or declination. An

HMO or preferred provider benefit plan must [earrier—shall] issue the verification or

declination within the following time periods.
(1) Except as provided in paragraphs (2) and (3) of this subsection, an

HMO or preferred provider benefit plan must [earrier—shall] provide a verification or

declination in response to a request for verification without delay, and as appropriate to
the circumstances of the particular request, but not later than five days after the date of

receipt of the request for verification. If the request is received outside of the period
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requiring the availability of appropriate personnel as required in subsections (c) and (d)
of this section, the determination must be provided within five days from the beginning
of the next time period requiring such personnel.

(2) If the request is related to a concurrent hospitalization, the response
must be sent to the preferred provider without delay but not later than 24 hours after the
HMO or preferred provider benefit plan [earrier] received the request for verification. If
the request is received outside of the period requiring the availability of appropriate
personnel as required in subsections (c) and (d) of this section, the determination must
be provided within 24 hours from the beginning of the next time period requiring such
personnel.

(3) If the request is related to post-stabilization care or a life-threatening
condition, the response must be sent to the preferred provider without delay but not
later than one hour after the HMO or preferred provider benefit plan [earrier] received
the request for verification. If the request is received outside of the period requiring the
availability of appropriate personnel as required in subsections (c) and (d) of this
section, the determination must be provided within one hour from the beginning of the
next time period requiring such personnel.

() If the request involves services for which preauthorization is required, the

HMO or preferred provider benefit plan is required to implement [earriershall-follow] the

procedures set forth in §19.1723 of this subchapter [title] (relating to Preauthorization for

Health Maintenance Organizations and Preferred Provider Benefit Plans) and respond

regarding the preauthorization request in compliance with that section.
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(k) A verification or declination may be delivered via telephone call, in writing or
by other means, including the Internet, as agreed to by the preferred provider and the
HMO or preferred provider benefit plan [earrier]. If the verification or declination is

delivered via telephone call, the HMO or preferred provider benefit plan must [earrier

shall], within three calendar days of providing a verbal response, provide a written
response which must include, at a minimum:

(1) enrollee name;

(2) enrollee ID number;

(3) requesting provider's name;

(4) hospital or other facility name, if applicable;

(5) a specific description, including relevant procedure codes, of the
services that are verified or declined;

(6) if the services are verified, the effective period for the verification,
which must [shall] not be less than 30 days from the date of verification;

(7) if the services are verified, any applicable deductibles, copayments, or
coinsurance for which the enrollee is responsible;

(8) if the verification is declined, the specific reason for the declination;

(9) a unique verification number that allows the HMO or preferred
provider benefit plan [earrier] to match the verification and subsequent claims related to
the proposed service; and

(10) a statement that the proposed services are being verified or declined

[pursuant to Title 28 Texas Administrative Code §19.1724].
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(D An HMO or preferred provider benefit plan [earrier] that issues a verification
may not deny or otherwise reduce payment to the preferred provider for those medical
care or health care services if provided on or before the expiration date for the
verification, which may [shall] not be less than 30 days, unless the preferred provider
has materially misrepresented the proposed medical or health care services or has
substantially failed to perform the medical or health care services as verified.

(m) The provisions of this section may not be waived, voided, or nullified by
contract.

(n) This section applies to a specialty utilization review agent. The specialty

utilization review agent must comply with §19.1720 of this subchapter (relating to

Specialty Utilization Review Agent).

SUBCHAPTER U. UTILIZATION REVIEWS FOR HEALTH CARE PROVIDED
UNDER WORKERS’ COMPENSATION INSURANCE COVERAGE
28 TAC §§19.2001 — 19.2017 and 19.2019 - 19.2021
§19.2001. General Provisions.

(a) Statutory basis. This subchapter implements the provisions of the Insurance

Code Chapter 4201, which was amended by Acts 2009, 81st Leqislature, Chapter 1330,

which was effective September 1, 2009; the Insurance Code Chapter 1305 as of the

effective date of the rule, and the Labor Code Title 5 as of the effective date of the rule [;

Article 21.58A.]
(b) Severability. If [Where—any—terms—or—sections—of this—subchapter—are
determined—by] a court of competent jurisdiction holds that any provision of this
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subchapter or its application to any person or circumstance is invalid for any reason, the

invalidity does not affect other provisions or applications of this subchapter that can be

iven [to_bei . "  ih , I itutional_t
remaining terms and provisions of this subchapter shall remain in] effect without the

invalid provision or application, and to this end the provisions of this subchapter are

severable.

(c) Purpose. The purpose of this subchapter ftheserules} is to:

(1) promote the delivery of quality health care in a cost-effective manner,
including protection of injured employee safety;

(2) assure that utilization review agents adhere to reasonable standards
for conducting utilization reviews;

(3) foster greater coordination and cooperation between health care
providers and utilization review agents;

(4) improve communications and knowledge of medical benefits among

all parties concerned before expenses are incurred; and

(5) ensure that utilization review agents maintain the confidentiality of
medical records in accordance with applicable law.

(d) Health Care Utilization Review. For utilization review performed under a

health benefit plan or health insurance policy, the provisions of Subchapter R of this

chapter (relating to Utilization Reviews for Health Care Provided under a Health Benefit

Plan or Health Insurance Policy) apply in lieu of the provisions in this subchapter.
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§19.2002. Limitations on Applicability.

(a) Except as provided in the Insurance Code Chapter 4201, this subchapter

applies to utilization review performed under workers’ compensation insurance

coverage. This subchapter does not affect the authority of the TDI-DWC [Fexas
Woerkers'—Compensation—Commission] to exercise the powers granted to it [that

commission] under [Title-5;] the Labor Code Title 5 and the Insurance Code Chapter

4201. This subchapter applies to utilization review as set forth in the Insurance Code

Chapters 1305 and 4201 and the Labor Code Title 5.

(b) Health care providers performing peer reviews regarding the prospective,

concurrent, or retrospective review of the medical necessity or appropriateness of

health care are performing utilization review and must comply with this subchapter, the

Labor Code Title 5, and rules adopted pursuant to the Texas Workers’ Compensation

Act including, but not limited to, Chapter 180 of this title (relating to Monitoring and

Enforcement). |If there is a conflict between this chapter and rules adopted by the

Commissioner of Workers' Compensation, the rules adopted by the Commissioner of

Workers' Compensation prevail.

(c) This subchapter does not apply to [a-utilization-review-agent-or-otherperson

[(D] a person that only [whe] provides information to injured employees,

their representatives]or their physicians, doctors, or other [and/er] health care providers

about scope of coverage or benefits provided for under workers’ compensation
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insurance coverage but that [ard—whe] does not determine medical necessity or

appropriateness, or the experimental or investigational nature, of health care services.
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§19.2003. Definitions. The following words and terms, when used in this subchapter,

[shall] have the following meanings, unless the context clearly indicates otherwise.

[

(1) Administrator--A person holding a certificate of authority under the

Insurance Code Chapter 4151.

(2) [(4)] Adverse determination--A determination by a utilization review

agent made on behalf of any payor that the health care services provided [furnished] or

proposed to be provided [furhished] to an injured employee are [is] not medically

[reasonable—and] necessary or_appropriate. The term does not include a denial of

health care services due to the lack of prospective or concurrent utilization review. For
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the purposes of this subchapter, an adverse determination does not include a

determination that health care services are experimental or investigational.

(3) [¢5)] Appeal [process]--The utilization review agent’s formal process in

which an injured employee, an injured employee’s representative, or the injured

employee’s provider of record may request reconsideration of an adverse

determination. For the purposes of this subchapter the term also applies to

reconsideration processes prescribed by the Labor Code Title 5 and applicable rules for

workers’ compensation. [Fhe-processes-outlined-intheTexasWeorkers- Compensation

Insurance carriers).]

(4) [(6)] Certificate--A certificate issued by the commissioner to an entity

authorizing the entity to operate as a utilization review agent in the State of Texas. A

certificate is not issued to an insurance carrier that is registered as a utilization review

agent under §19.2004 of this subchapter (relating to Certification or Registration of

Utilization Review Agents). [A-certificate-ofregistration-granted-by-the-commissicnerto
izt : ]
(5) [€0)] Commissioner--The commissioner of insurance [Commissionerof

Insurance]
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(6) [€8)] Compensable injury--An injury that arises out of and in the course
and scope of employment for which compensation is payable under the Texas Workers'
Compensation Act.

(7) [€9)] Complaint--An oral or written expression of dissatisfaction with a

utilization review agent concerning the utilization review agent's process in conducting a

utilization review. The term “complaint” does not include: [A-complaintis-not]

(A) an expression of dissatisfaction with a specific adverse
determination_or [;]

(B) a misunderstanding or misinformation that is resolved promptly
by supplying the appropriate information or by clearing up the misunderstanding to the
satisfaction of the complaining party.

(8) Concurrent utilization review-- A form of utilization review for ongoing

health care or for an extension of treatment beyond previously approved health care.

[(+0)Department—TexasDepartment-of- lnsurance-]
(9) [(41H)] Dentist--A licensed doctor of dentistry, holding either a D.D.S. or

a D.M.D. degree.

(10) Department--Texas Department of Insurance.

(11) Disqualifying association--Any association that may reasonably be

perceived as having potential to influence the conduct or decision of a reviewing

physician or doctor, which may include:

(A) shared investment or ownership interest;
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(B) contracts or agreements that provide incentives, such as

referral fees, payments based on volume or value, and waiver of beneficiary

coinsurance and deductible amounts;

(C) contracts or agreements for space or equipment rentals,

personnel services, management contracts, referral services, or warranties, or any other

services related to the management of the physician’s or doctor’s practice;

(D) personal or family relationships; or

(E) any other financial arrangement that would require disclosure

under the Labor Code or applicable TDI-DWC rules, the Insurance Code, or applicable

department rules, or any other association with the injured employee, the employer, or

insurance carrier that may give the appearance of preventing the reviewing physician or

doctor from rendering an unbiased opinion.

(12) Doctor--A doctor of medicine, osteopathic medicine, optometry,
dentistry, podiatry, or chiropractic who is licensed and authorized to practice.

(13) Experimental or investigational--A service or device for which there is

early, developing scientific or clinical evidence demonstrating the potential efficacy of

the treatment, service, or device but that is not yet broadly accepted as the prevailing

standard of care.

(14) [(43)] Health care--Includes all reasonable and necessary medical
aid, medical examinations, medical treatments, medical diagnoses, medical evaluations,
and medical services. The term does not include vocational rehabilitation. The term

includes:
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(A) medical, surgical, chiropractic, podiatric, optometric, dental,
nursing, and physical therapy services provided by or at the direction of a doctor;

(B) physical rehabilitation services performed by a licensed
occupational therapist provided by or at the direction of a doctor;

(C) psychological services prescribed by a doctor;

(D) the services of a hospital or other health care facility;

(E) a prescription drug, medicine, or other remedy; and

(F) a medical or surgical supply, appliance, brace, artificial

member, or prosthetic or orthotic device [prosthesis], including the fitting of, change or

repair to, or training in the use of the appliance, brace, member, or device [prosthesis].
(15) [(#4)] Health care facility--A hospital, emergency clinic, outpatient
clinic, or other facility providing health care.
(16) [(48)] Health care provider--A [Any] person, corporation, facility, or
institution that is:
(A) licensed by a state to provide or is otherwise lawfully providing

health care services; and

(B) [thatis] eligible for independent reimbursement for those health

care services.
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(17) [48)] Insurance carrier or insurer--

(A) a_person authorized and admitted by the Texas Department of

Insurance to do the business of insurance in this state under a certificate of authority

that includes authorization to write workers’ compensation insurance [ar—inrsurance

company];

(B) a certified self-insurer for workers' compensation insurance; [of]

(C) a certified self-insurance group under the Labor Code Chapter

407A; or

(D) [¢S)] a governmental entity that self-insures, either individually

or collectively.

(18) Legal holiday--A national holiday as defined in the Government Code

§662.003(a).
(19) [20)] Life-threatening--A disease or condition resulting from a

compensable injury, from [for] which the likelihood of death is probable unless the
course of the disease or condition is interrupted.
(20) [{21)] Medical benefit--Payment for health care reasonably required
by the nature of a compensable injury and intended to:
(A) cure or relieve the effects naturally resulting from the

compensable injury, including reasonable expenses incurred by the injured employee
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for necessary treatment to cure and relieve the injured employee from the effects of an
occupational disease before and after the injured employee knew or should have known
the nature of the disability and its relationship to the employment;

(B) promote recovery; or

(C) enhance the ability of the injured employee to return to or
retain employment.

(21) Medical emergency--The sudden onset of a medical condition

manifested by acute symptoms of sufficient severity, including severe pain, that the

absence of immediate medical attention could reasonably be expected to result in:

(A) placing the injured employee’s health or bodily functions in

serious jeopardy; or

(B) serious dysfunction of any body organ or part.

(22) Medical records--The entire history of diagnosis and treatment for a

compensable injury, including but not limited to medical, mental health records as

allowed by law, dental, and other health care records from all disciplines rendering care

to an injured employee.

(23) Mental health medical record summary--A summary of process or

progress notes relevant to understanding the injured employee’s need for treatment of a

mental or emotional condition or disorder such as:

(A) identifying information; and

(B) a treatment plan that includes:

(i) diagnosis;
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(ii) treatment intervention;

(iii) general characterization of injured employee behaviors

or thought processes that affect level of care needs; and

(iv) discharge plan.

(24) Mental health therapist--Any of the following individuals who, in the

ordinary course of business or professional practice, as appropriate, diagnose,

evaluate, or treat any mental or emotional condition or disorder:

(A) an individual licensed by the Texas Medical Board to practice

medicine in this state;

(B) an individual licensed as a psychologist by the Texas State

Board of Examiners of Psychologists:

(C) an individual licensed as a psychological associate by the

Texas State Board of Examiners of Psychologists;

(D) an individual licensed as a specialist in school psychology by

the Texas State Board of Examiners of Psychologists:

(E) an individual licensed as a marriage and family therapist by the

Texas State Board of Examiners of Marriage and Family Therapists;

(F) an individual licensed as a professional counselor by the Texas

State Board of Examiners of Professional Counselors:

(G) an individual licensed as an advanced clinical practitioner by

the Texas State Board of Social Worker Examiners;




TITLE 28. INSURANCE Proposed Sections
Part I. Texas Department of Insurance Page 408 of 487
Chapter 19. Agents’ Licensing

(H) an individual licensed as a master social worker by the Texas

State Board of Social Worker Examiners;

(1) an individual licensed as a social worker by the Texas State

Board of Social Worker Examiners;

(J) an individual licensed as a physician assistant by the Texas

Medical Board;

(K) an individual licensed as a reqistered professional nurse by the

Texas Board of Nursing;

(L) an individual licensed as a vocational nurse by the Texas Board

of Nursing; or

(M) any other individual who is licensed or certified by a state

licensing board in the State of Texas to diagnose, evaluate, or treat any mental or

emotional condition or disorder.

(25) Mental or emotional condition or disorder--A mental or emotional

illness as detailed in the most current Diagnostic and Statistical Manual of Mental

Disorders.

(26) [(23)] Nurse--A professional or registered nurse, a licensed vocational
nurse, or a licensed practical nurse.

[(24) Open records law--Government Code Chapter 552 ]

(27) Payor--Any person or entity that provides, offers to provide, or

administers hospital, outpatient, medical, or other health benefits including workers’
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compensation benefits to an individual treated by a health care provider in this state

under a policy, plan, or contract.

(28) Peer review--An administrative review by a health care provider

performed at the insurance carrier's request without a physical examination of the

injured employee.

(29) [(25)] Person--An individual, a corporation, a partnership, an
association, a joint stock company, a trust, an unincorporated organization, any similar
entity or any combination of the foregoing acting in concert.

(30) [(26)] Physician--A licensed doctor of medicine or a licensed doctor of
osteopathy.

(31) [2A)] Preauthorization--A _form of prospective utilization review by a

payor or its utilization review agent of health care services proposed to be provided to

an injured employee. [Fhe-processrequesting-approvalto-provide-a-specific-treatment

of Health Care}.]

(32) Provider of record--The physician, doctor, or other health care

provider that has primary responsibility for the health care services rendered or

requested on behalf of the injured employee, or the physician, doctor, or other health

care provider that has rendered or has been requested to provide the health care

services to the injured employee. This definition includes any health care facility where

health care services are rendered on an inpatient or outpatient basis.
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(33) Registration--The process for an insurance carrier to reqgister with the

department to perform utilization review solely for its own insureds or injured

employees.

(34) [(28)] Retrospective utilization review--A form of utilization review for

health care services that have been provided to an injured employee. Retrospective

utilization review does not include review of services for which prospective or concurrent

utilization reviews were previously conducted or should have been previously

conducted.

was medically reasonable and necessary.]

(35) [(29)] Screening criteria--The written policies, decision rules, medical
protocols, or guidelines [PACC{fee—and-treatment-guidelines,—and-TNCCrules—and
advisories] used by the utilization review agent as part of the utilization review process
(e.g., appropriateness evaluation protocol (AEP) and intensity of service, severity of

illness, discharge, and appropriateness screens (ISD-A)). [Fhe—TPACC Treatment
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(36) Specialty utilization review agent-- A utilization review agent that

conducts utilization review for a specialty health care service under the Insurance Code

Chapter 4201 including, but not limited to, dental services, chiropractic services,

behavioral health services, vision services, or physical therapy services.

(37) TDI-DWC--The Texas Department of Insurance, Division of Workers’

Compensation.

(38) 38)] Texas Workers’ Compensation Act--The [fexas] Labor Code

Title 5, Subtitle A.

(39) [(31)] Treating doctor--The doctor primarily responsible for treating
the injured employee's compensable injury as defined in the [Fexas] Labor Code,
§401.011(42).

[(32) TWCC--Texas Workers' Compensation Commission. |

(40) [B3)] Utilization review--A system for prospective, [preauthorization

and] concurrent, or retrospective review of the medical necessity and appropriateness

of health care services and a system for prospective, concurrent, or retrospective review

to determine the experimental or investigational nature of health care services. [;-orbeth
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review does [shal] not include elective requests for clarification of coverage [er
prepaymentguarantee].
(41) [B4)] Utilization review agent--An entity that conducts utilization
review for: [insurance carrier, the carrier's agent(s), and/or any entity contracted or
I I e utilizati ow.]

(A) an employer with employees in this state who are covered

under a health benefit plan or health insurance policy;

(B) a payor; or

(C) an administrator holding a certificate of authority under the

Insurance Code Chapter 4151.

(42) [(35)] Utilization review plan--The screening criteria and utilization
review procedures of a utilization review agent.

(43) Workers' compensation health care network--An organization that is:

(A) formed as a health care provider network to provide or arrange

to provide health care services to injured employees:

(B) required to be certified in accordance with the Insurance Code

Chapter 1305, this chapter, and other rules of the commissioner as applicable; and

(C) established by, or operating under contract with, an insurance

carrier.

(44) Workers' compensation insurance coverage--As defined in the Labor

Code §401.011.
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(45) Workers’ compensation network coverage--Healthcare provided

pursuant to a workers’ compensation health care network.

(46) Workers’ compensation non-network coverage--Health care

delivered pursuant to the Labor Code Title 5, excluding health care provided pursuant to

the Insurance Code Chapter 1305.

(47) [(36)] Working day-- Any day, Monday — Friday, other than a national

holiday as defined by the Government Code §662.003(a) and the Friday after

Thanksgiving Day, December 24, and December 26. Use in this subchapter of the term

“‘day,” rather than “working day,” means a calendar day. [A-weekday,—execluding-a-legal

holiday-]
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§19.2004. Certification or Registration of Utilization Review Agents.

(a) Applicability of Certification or Registration Requirements. A person acting

as or holding itself out as a utilization review agent must be certified or reqgistered under

the Insurance Code Chapter 4201 and this subchapter and must comply with all

requirements in this section.

(1) Pursuant to §19.2019(b) of this subchapter (relating to Responsibility

of Insurance Carriers Performing Utilization Review), if an insurance carrier performs

utilization review for an individual or entity subject to this subchapter for which it is not

the payor, such insurance carrier must have a valid certificate pursuant to the Insurance

Code §4201.101 and this section.

(2) Pursuant to §19.2019(c) of this subchapter, if an insurance carrier

performs utilization review only for coverage for which it is the payor, the insurance

carrier must have a valid registration pursuant to this section.

(b) Application Filing Requirements.

(1) Application for certification.

(A) An application for certification of a utilization review agent must

include Form No. LHLOO5 (Utilization Review Agent (URA) Application Form), which is




TITLE 28. INSURANCE Proposed Sections
Part I. Texas Department of Insurance Page 415 of 487
Chapter 19. Agents’ Licensing

adopted by reference in §19.1704(b) of this chapter (relating to Certification or

Registration of Utilization Review Agents).

(B) The application for certification must be accompanied by the

original application fee in the amount specified by §19.802(b)(19) of this chapter

(relating to Amount of Fees).

(2) Application for reqistration.

(A) An application for registration of a utilization review agent must

include Form No. LHLOO5 (Utilization Review Agent (URA) Application Form), which is

adopted by reference in §19.1704(b) of this chapter.

(B) The original application fee requirement specified by

§19.802(b)(19) of this chapter does not apply to an applicant for reqgistration.

(3) Where to obtain and file the application Form. Form No. LHLO0O5 may

be obtained from and must be filed with the department at the following address: Texas

Department of Insurance, Health and Workers’ Compensation Network Certification &

QA (HWCN) Division, Mail Code 103-6A, P.O. Box 149104, Austin, Texas 78714-9104.

(c) Required Information. Form No. LHL0O05 (Utilization Review Agent (URA)

Application Form) requires [Fhe—attachments—to—the applicationform—require] the

following information:
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(1) a summary description of the utilization review plan, which must

include the matters listed in subparagraphs (A) and (B) of this paragraph and otherwise

comply with[—TFhe-utilizationreviewplan-must-meet] the requirements of §19.2005 of
this subchapter [title] (relating to General Standards of Utilization Review):[;]

(A) an adequate summary description of screening criteria and
review procedures to be used to determine health care is medically [reasonable—and]

necessary or appropriate, or experimental or investigational in nature; and

(B) a certification, signed by an authorized representative of the
applicant [eempany], that screening criteria and review procedures to be applied in
review determination are established with input from appropriate health care providers
and approved by physicians;

(2) utilization review plan written policies that evidence compliance with:

(A) §19.2005 of this subchapter:;

(B) 8§19.2006 of this subchapter (relating to Requirements and

Prohibitions Relating to Personnel);

(C) 8§19.2007 of this subchapter (relating to Prohibition of Certain

Activities and Procedures Related to Health Care Providers and Injured Employees);

(D) §19.2008 of this subchapter (relating to Utilization Review

Agent Contact with and Receipt of Information from Health Care Providers);

(E) §19.2009 of this subchapter (relating to On-Site Review by the

Utilization Review Agent);
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(F) §19.2010 of this subchapter (relating to Notice of

Determinations Made in Prospective and Concurrent Utilization Review);

(G) 8§19.2011 of this subchapter (relating to Requirements Prior to

Issuing Adverse Determination);

(H) 8§19.2012 of this subchapter (relating to Appeal of Adverse

Determination);

() §19.2013 of this subchapter (relating to Utilization Review

Agent’s Telephone Access);

(J) 8§19.2014 of this subchapter (relating to Confidentiality);

(K) §19.2015 of this subchapter (relating to Notice of Determination

Made in Retrospective Review):

(L) 8§19.2016 of this subchapter (relating to Requlatory

Requirements Subsequent to Certification or Registration);

(M) §19.2020 of this subchapter (relating to Specialty Utilization

Review Agent), if applicable;

(N) §19.2021 of this subchapter (relating to Independent Review of

Adverse Determinations); and

(O) the Labor Code §504.055, regarding expedited provision of

medical benefits for first responders employed by political subdivisions who sustain a

serious bodily injury in the course and scope of employment;

(3) utilization review plan written policies which attest that peer reviews

will comply with the Texas Workers’ Compensation Act and rules adopted pursuant to
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the Texas Workers’ Compensation Act including, but not limited to, Chapter 133,

Subchapter D of this title (relating to Dispute of Medical Bills); Chapter 134, Subchapter

G of this title (relating to Prospective and Concurrent Review of Health Care); Chapter

137 of this title (relating to Disability Management); and Chapter 180, Subchapter B of

this title (relating to Medical Benefit Requlation);

(4) copies of template letters for notification of determinations made in

utilization review that comply with §19.2010 and §19.2012 of this subchapter;

(5) organizational information:

(A) written evidence that the applicant is doing business in Texas

in accordance with the Texas Business Organizations Code, which may include a letter

from the Texas Secretary of State indicating that the entity has filed the appropriate

paperwork to conduct business in this state;

(B) a chart showing the internal organizational structure of the

applicant's executives, officers, and directors and title of position held by each; and

(C) a letter of good standing from the Texas Comptroller of Public

Accounts;

(6) the name and biographical affidavit and a complete set of fingerprints

for each director, officer, and executive of the applicant, as required under §1.503 of this

title (relating to Application of Fingerprint Requirement) and §1.504 of this title (relating

to Fingerprint Requirement); and
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(7) [5)] a certification signed by an authorized representative of the
company that the utilization review agent will comply with the provisions of the

Insurance Code Chapter 1305, the Insurance Code Chapter 4201 [Aet], the Texas

Workers’ Compensation Act and department and TDI-DWC rules. [PAACCRules;]
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(d) [ke)] Original Application Requirements and Process. Paragraphs [Fhe

lication—process-is-described-in-paragraphs] (1) - (4) of this subsection specify the

requirements and process for entities that are applying for a certification or registration.

(1) Within [The-department-shall-have] 60 days after receipt of a complete

[an] application, the department will [te] process the application and [te] certify or

reqgister the entity or deny certification or registration [i]. The department will issue a

certificate to an entity that is certified and a letter of reqistration to an entity that is

registered. The department will [shal] give the applicant written notice of any omissions

or deficiencies noted as a result of the review conducted pursuant to this paragraph.
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(2) The applicant must correct the omissions or deficiencies in the
application within 15 working [30] days of the date of the department's latest notice of
such omissions or deficiencies. If the applicant fails to do so, the application file will be
closed as an incomplete application. The application fee will not be refundable.

(3) The applicant may waive any of the time limits described in this

subsection, except the requirement in paragraph (2) of this subsection. However,

before the end of the 15 working days specified in paragraph (2) of this subsection, the

[Fhe] applicant may request in writing additional time to correct the noted omissions or

deficiencies in the application. The request for the additional time must be approved by

the department in writing for the requested extension to be effective. [waive-the-time

(4) The department will [shal] maintain a_charter [an—application] file
which must [shall] contain the approved application documents, notices of omissions or

deficiencies, and requests for additional time and responses from the applicant [and-any

(e) Renewal Requirements. Paragraphs (1) - (4) of this subsection specify the

requirements for entities that are renewing a certification or registration.
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(1) [kg)] Two-year renewal. A utilization review agent must apply for

renewal of certification or reqistration [the—certificate—of registration] every two years

from the date of certification or reqgistration by submitting Form No. LHLOO05 (Utilization

Review Agent (URA) Application Form). For an application for renewal of a certification,

a utilization review agent must also submit a renewal fee in the amount specified by

§19.802(b)(19) of this chapter. [A—renrewalform—must-be-used-forthispurpose—The
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(2) Continued operation during department review. If a utilization review

agent has filed the required information specified in this subsection and submitted the

fee as applicable for certification renewal with the department on or before the

expiration of the certification or registration, the [A] utilization review agent may continue

to operate under its certification or registration [certificate—ofregistration,—if—the

department;] until the renewal certification or registration is finally denied or issued by

the department. [If the required information and fee are not received prior to the

(3) Expiration for 90 days or less. If the certification or registration has

been expired for 90 days or less, the utilization review agent may renew the certification

or reqistration by filing a completed renewal application, submitting the fee as applicable

for certification renewal, and providing the required information described in this

subsection. The utilization review agent may not operate from the time the certification

or reqgistration has expired until the time the department has issued a renewal

certification or reqistration.

(4) Expiration for longer than 90 days. |If a utilization review agent’s

certification or reqistration has been expired for longer than 90 days, the utilization
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review agent may not renew the certification or registration but must obtain a new

certification or reqistration by submitting an application for original issuance of the

certification or reqistration and an original application fee as applicable for certification in

accordance with this section. Subsection (d) of this section applies to applications

made under this paragraph.

(f) [(A)] Contesting a Denial of an Application or Renewal. If an application for an

original or renewal certification or registration is [iitially] denied under this section, the

applicant [er—registrant] may contest [appeal] such denial under [the—terms—of] the

provisions of Chapter 1, Subchapter A of this title (relating to Rules of Practice and

Procedure) and the Government Code Chapter 2001. The contesting party is entitled to

a_hearing [A-hearing-of-such-appeal-shall-be-conducted] within 45 days of the date the

petition for such hearing is filed with the commissioner. A decision by the commissioner

must [shall] be rendered within 60 days of the date of the hearing.
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§19.2005. General Standards of Utilization Review.

(a)_Review of Utilization Review Plan. The utilization review plan must [shall] be

reviewed and approved by a physician and conducted in accordance with standards

developed, and periodically updated, with input from both primary and specialty

physicians, doctors, or other [appropriate] health care providers, including practicing

health care providers. [
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Compensation Act ]

(b) Special Circumstances. A utilization review determination must be made in a

manner that takes special circumstances of the case into account that may require

deviation from the norm stated in the screening criteria or relevant guidelines. Special

circumstances include, but are not limited to, an individual who has a disability, acute

condition, or life-threatening illness. For the purposes of this section, disability must not

be construed to mean an injured employee who is off work or receiving income benefits.

(c) Performance Tracking Data. The utilization review plan must provide prior

written notice to a physician, doctor or health care provider and an opportunity to correct

reports prior to publishing data that identifies the particular physician, doctor, or health

care provider, including quality review studies or performance tracking data.

(d) Screening Criteria. Each utilization review agent is required to utilize written

screening criteria that are evidence-based, scientifically valid, outcome focused and that

comply with the requirements in the Insurance Code §4201.153. The screening criteria

must also recognize that if evidence-based medicine is not available for a particular

health care service provided, the utilization review agent must utilize generally accepted

standards of medical practice recognized in the medical community. For workers’

compensation network coverage, screening criteria must comply with the Insurance

Code Chapter 1305 and §10.101 of this title (relating to General Standards for
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Utilization Review and Retrospective Review); and, for workers’ compensation non-

network coverage, screening criteria must comply with the Labor Code §413.011 and

8§413.014, and Chapters 133, 134, and 137 of this title (relating to General Medical

Provisions; Benefits-Guidelines for Medical Services, Charges, and Payments; and

Disability Management, respectively).

(e) Referral and Determination of Adverse Determinations. Adverse

determinations must be referred to and may only be determined by a physician or

doctor with appropriate credentials in accordance with Chapter 180 of this title (relating

to Monitoring and Enforcement). Physicians and doctors performing utilization review

must also be in compliance with the Labor Code §§408.0043, 408.0044, and 408.0045.

(f) Delegation of Review. A utilization review agent, including a specialty

utilization review agent, [(4)—delegation-of review—Providecircumstances—ifany,under
which-the-utilizationreview—agent] may delegate the review to qualified personnel in a

[the] hospital utilization review program or a qualified health care provider. [or-health

care-facility-where-the-health-care-is-to-be-provided:] Such delegation does [shal] not

relieve the utilization review agent of full responsibility for compliance with this

subchapter, Chapter 4201 of the Insurance Code [the-Act], and the Texas Workers’

Compensation Act, including the conduct of those to whom utilization review has been
delegated.

(d) Complaint System. The utilization review agent is required to develop and

implement procedures for the resolution of oral or written complaints initiated by injured

employees, their representatives, or health care providers concerning the utilization
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review and is required to maintain records of such complaints for three years from the

date the complaints are filed. The complaints procedure must include a requirement for

a written response to the complainant by the agent within 30 calendar days. The written

response must include the department’s address and toll-free telephone number and a

statement explaining that a complainant is entitled to file a complaint with the

department.

(h) Applicability to Specialty Utilization Review Agents. This section also applies

to a specialty utilization review agent except for subsection (a) of this section. The

specialty utilization review agent must comply with §19.2020 of this subchapter (relating

to Specialty Utilization Review Agent).

§19.2006. Requirements and Prohibitions Relating to Personnel.

(a) Qualification Requirements.

(1) Physicians, doctors, and other health care providers [Personnel]

employed by or under contract with the utilization review agent to perform utilization

review must [shall] be appropriately trained, [and] qualified, and[-f-applicable;] currently

licensed.

(2) Personnel conducting utilization review must hold an unrestricted

license or an administrative license in Texas or be otherwise authorized to provide

health care services in Texas. Doctors conducting utilization review must hold a

professional certification in a health care specialty appropriate to the type of health care

the injured employee is receiving in accordance with the Labor Code §8408.0043,
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408.0044, and 408.0045. Physicians, doctors and other health care providers

conducting utilization review must have the appropriate credentials in accordance with

Chapter 180 of this title (relating to Monitoring and Enforcement). [Doctors-thatperform

(3) Personnel who obtain information regarding an injured employee’s

specific medical condition, diagnosis, and treatment options or protocols directly from
the physician, doctor, or other health care provider, either orally or in writing, and who
are not physicians or doctors, must [shall] be nurses, physician [physicians] assistants,
or other health care providers qualified to provide the service requested by the provider.
This provision may [shalf] not be interpreted to require such qualifications for personnel
who perform clerical or administrative tasks.

(b) Prohibitions. A utilization review agent may not permit or provide
compensation or anything [any-thirg] of value to its employees or agents, condition
employment or its employee or agent evaluations, or set its employee or agent
performance standards, based on:

(1) the amount or volume of adverse determinations;
(2) reductions or limitations on lengths of stay, [duration—of-treatment;

medieal] benefits, services, or charges; or
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(3) the number or frequency of telephone calls or other contacts with
health care providers or injured employees, which are inconsistent with the provisions of

this subchapter or the Insurance Code Chapter 4201.

(c) Disqualifying Associations. The physician who reviews the appeal must not

have any disqualifying associations with the physician or doctor who issued the initial

adverse determination or the injured employee who is requesting the appeal. For

purposes of this subsection, being employed by or under contract with the same

utilization review agent as the physician or doctor who issued the initial adverse

determination does not in itself constitute a disqualifying association.

(d) [¥e)] Information Required to be Filed with the Department. The utilization

review agent is required to provide the name, number, type, Texas license nhumber, and

[minimum—gualification—or] qualifications of the personnel either employed or under

contract to perform the utilization review to the department upon filing an original

application or renewal application or upon providing updated information

[commissioner.]

(e) Written Procedures and Maintenance of Records.

(1) Utilization review agents are [shalbe] required to develop and
implement [adept] written procedures [used] to determine if physicians, doctors, and [e¥]
other health care providers used [utilized] by the utilization review agent are licensed,

qualified, and appropriately trained or_experienced [—and—must-maintain—records—on

such].
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(2) The utilization review agent must maintain documentation that

demonstrates that physicians, doctors, and other health care providers that are utilized

to perform utilization review, are licensed, qualified, and appropriately trained or

experienced in accordance with subsection (a) of this section.

)] Physician Direction Requirement. Utilization [A-utilization] review [agent

but-the-reviews] conducted by a utilization review agent must be [performed] under the

direction of a physician [dector] currently licensed to practice medicine in Texas [in-this

title]. Such physician [dector] may be employed by or under contract to the utilization

review agent.

an adverse determination.]

(a) Applicability to Specialty Utilization Review Agents. This section applies to a

specialty utilization review agent except subsections (a), (d), (e) and (f) of this section.

The specialty utilization review agent must comply with §19.2020 of this subchapter

(relating to Specialty Utilization Review Agent).

§19.2007. Prohibition [Prohibitions] of Certain Activities and Procedures Related

to Health Care Providers and Injured Employees [of Utilization-Review-Agents].
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(a) A utilization review agent may not engage in unnecessary or unreasonably
repetitive contacts with the health care provider or injured employee and must [shal]
base the frequency of contacts or reviews on the severity or complexity of the injured

employee’s condition or on the need for medical documentation to support the necessity

of the [nrecessary] treatment requested or rendered [and—return—to—work—planning
activity].

(b) A utilization review agent may [shall] not set or impose any notice or other

review procedures contrary to the requirements of the Insurance Code, Labor Code

Title 5, department rules, and TDI-DWC rules [this—subchapter,—theTexas\Workers'
GCompensation-Actand-the PAICGrules].

(c) This section applies to a specialty utilization review agent. The specialty

utilization review agent must comply with §19.2020 of this subchapter (relating to

Specialty Utilization Review Agent).

§19.2008. Utilization Review Agent Contact with and Receipt of Information from
Health Care Providers.

(a) A health care provider may designate one or more individuals as the initial
contact or contacts for utilization review agents seeking routine information or data. The

[lrno-event-shall-the] designation of such an individual or individuals may not in any

circumstance relieve the [preclude—a] utilization review agent or medical advisor of the

obligation to contact [from-contacting] a health care provider or others in the health care

provider’s [his-or-her] employ where a review might otherwise be unreasonably delayed
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or where the designated individual is unable to provide the necessary information or
data requested by the utilization review agent.

(b) Unless precluded or modified by contract, a_utilization review agent [the

workers—compensation-insurance—carrier] must [shall] reimburse health care providers

for the reasonable costs for [ef] providing [writtenr] medical information in_writing,

including copying and transmitting any requested injured employee records or other

documents relevant to the utilization review [pursuantto-Chapter133,-Subchapter B-of
this-title—(relatingtoRequired-Reperts)]. A health care provider's charge for providing

medical information to a utilization review agent must be in accordance with §134.120 of

this title (relating to Reimbursement for Medical Documentation) [shall-nrot-exceed-the

and may not include any costs that [are—otherwise—specified—in—TWCCrules—andlor
guidelines—as—not-reimbursed-separately—or] are recouped as a part of the charge for

health care.

(c) When conducting utilization review, the utilization review agent must request

all relevant and updated medical records in _order [shalrequire—only-the-information

necessary] to complete the review. This information may include identifying information

about the injured employee;[;] the claim; the treating physician, doctor, or other health

care provider;[;] and the facilities rendering care. It may also include clinical and

diagnostic testing information regarding the diagnoses of the injured employee and the

medical history of the injured employee relevant to the diagnoses and the compensable

injury, the injured employee’s prognosis, and the plan of treatment [ptar] prescribed by
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the [treating—health—eare] provider of record, along with the provider of record’s

[provider's] justification for the plan of treatment [plan]. [H—must-include-the-medical

The required information should be obtained from the appropriate source, since no one

source will have all of this information.

(1) Utilization review agents may request [shal-notroutinely—require
hospitals—and-doctors—to—supply] numerically codified diagnoses or procedures to be
considered for certification only if—Utilizationreview-agents-may-askfor-such-coding;

since-ifHtisknrown;] its inclusion in the data collected increases the effectiveness of the

communication.

(2) Utilization review agents must [shall] not routinely request copies of all
medical records on [all] injured employees reviewed. During utilization review, copies of
medical records should only be required when a difficulty develops in determining

whether the health care is medically [reasenable—and] necessary or appropriate, or

experimental or_investigational in nature. In those cases, only the necessary or

pertinent sections of the record should be required.

(d) Information in addition to that described in this section may be requested by
the utilization review agent or voluntarily submitted by the [health—eare] provider of
record when there is significant lack of agreement between the utilization review agent

and [health-eare] provider of record regarding the appropriateness of health care during
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the review or appeal process. "Significant lack of agreement" means that the utilization

review agent:

(1) has tentatively determined[,—through—its—professional-staff;] that a
service cannot be approved [authorized-to-beprovided-orreimbursed];

(2) has referred the case to a physician, [an-appropriate] doctor, or other

health care provider for review; and

(3) has had a discussion with [talked—to] or attempted to have a

discussion with [talk-to] the [health-care] provider of record in order to obtain [for] further

information.

(e) The utilization review agent must [shall] share among its various divisions all

[pertinent] clinical and demographic information on individual injured employees [among

to avoid duplicate requests for information from injured employees, physicians, doctors,

and [er] other health care providers.

(f) Notwithstanding any other provision of this section [subechapter], a utilization
review agent may not require as a condition of treatment approval, or for any other
reason, the observation of a psychotherapy session or the submission or review of a

mental health therapist's process or progress notes that relate to the mental health

therapist's treatment of an injured employee’s mental or emotional condition or disorder.

This prohibition extends to requiring an oral, electronic, facsimile, or written submission

or rendition of a mental health therapist's process or progress notes. This prohibition

does not preclude the utilization review agent from;
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(1) requiring submission of an injured employee's mental health medical

record summary; or

(2) requiring submission of medical records or process or progress notes

that relate to treatment of conditions or disorders other than a mental or emotional

condition or disorder.

(g) This section applies to a specialty utilization review agent. The specialty

utilization review agent must comply with §19.2020 of this subchapter (relating to

Specialty Utilization Review Agent).

§19.2009. On-Site Review by the Utilization Review Agent.

(a) Observing or Participating in Patient’s Care. Unless approved by an injured

employee and the treating doctor or allowed [meodified] by contract, a utilization review
agent is [shall-be] prohibited from observing, participating in, recording, or otherwise
being present during an injured employee's examination, treatment, procedure, or
therapy. In no event may [shall] this prohibition [section-otherwise] be construed to limit
or deny contact with an injured employee or the health care provider for purposes of
conducting utilization review unless otherwise specifically prohibited by law.

(b) Identification of Utilization Review Agents. Utilization review agents' staff

must [shal] identify themselves by name and by the name of their organization and
must [—fer-on-sitereviews,—should] carry picture identification and the utilization review

agent [eempany] identification card with the certification or registration number assigned

by the department [fexas-Department-of-lasurance].
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(c) On-site Review at a Health Care Facility. For on-site review conducted at a

health care facility, utilization [Utilizatien] review agents:

(1) must ensure [should-assure] that their on-site review staff;

(A) register with the appropriate contact individual [persen], if
available, prior to requesting any clinical information or assistance from health care
facility [hespital] staff;[;] and

(B) wear appropriate health care facility [hospital] supplied

identification tags while on the health care facility premises; and|-]

(2) [Utilization—review—agents] are required to [shal] agree, if so

requested, that the medical records remain available in the designated areas during the

on-site review, and that reasonable health care facility [hospital] administrative

procedures will [shal] be followed by on-site review staff in order [se-as] to not disrupt

health care facility [hospital] operations or injured employee [patient] care. Such

procedures, however, should not obstruct or limit the ability of the utilization review
agent to efficiently conduct the necessary review.

(d) This section applies to a specialty utilization review agent. The specialty

utilization review agent must comply with §19.2020 of this subchapter (relating to

Specialty Utilization Review Agent).

§19.2010. Notice of Determinations Made in_Prospective and Concurrent

Utilization Review [by—Utilization—Review—Agents,—Excluding—Retrospective
Review].
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(a) Notice of Favorable or Adverse Determinations. A utilization review agent is

required to provide notice, [shaltnetify] in accordance with this section as applicable, of

a determination made in a prospective or concurrent utilization review to the following

(1) Workers’ compensation non-network coverage. The notification for

workers’ compensation non-network coverage must be provided to the individuals

specified by §134.600 of this title (relating to Preauthorization, Concurrent Review, and

Voluntary Certification of Health Care).

(2) Workers’ compensation network coverage. The naotification for

workers’ compensation network coverage must be provided to the individuals specified

by the Insurance Code §1305.353 and §10.102 of this title (relating to Notice of Certain

Utilization Review Determinations; Preauthorization and Retrospective Review

Requirements).

(b) Favorable Determinations.

(1) Except in the case of adverse determinations which are addressed in

subsection (c) of this section, the written notification required by this subsection must be

mailed or electronically transmitted within the following time frames:

(A) Workers’ compensation non-network coverage. The

notification for workers’ compensation non-network coverage must be provided within

the time frames specified by §134.600 of this title.
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(B) Workers’ compensation network coverage. The notification for

workers’ compensation network coverage must be provided within the time frames

specified by the Insurance Code §1305.353 and §10.102 of this title.

(2) A utilization review agent must ensure that preauthorization nhumbers

assigned by the utilization review agent comply with the data and format requirements

contained in the standards adopted by the federal Department of Health and Human

Services in 45 Code of Federal Regulations §162.1102, relating to Standards for Health

Care Claims or Equivalent Encounter Information Transaction, based on the type of

service in the preauthorization request. [Fhe-neotification-and-time-frames-for-notificati

(c) Adverse Determinations.

(1) Required Notice Elements.

(A) In all instances of a prospective or concurrent utilization review

adverse determination, written notification [Netification] of the adverse determination by

the utilization review agent must include:
(i) [(B] the principal reasons for the adverse determination;

(i) [€2)] the clinical basis for the adverse determination;

[(3) a descript | ” . roria i izod
dolines.i Kinathe.d ination:]
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(iii) a description of documentation or evidence, if any, that

can be submitted by the provider of record that, upon appeal, might lead to a different

utilization review decision;

(iv) [(4)] a description of the procedure for filing a complaint

with the department; [

(v) the professional specialty and Texas license number of

the physician or doctor that made the adverse determination. Decisions must be made

by physicians or doctors in accordance with Chapter 180 of this title (relating to

Monitoring and Enforcement);

(vi) a description of the procedure for the utilization review

agent’s complaint system as required by §19.2005 of this subchapter (relating to

General Standards of Utilization Review);

(vii) a description of the utilization review agent's appeal

process, as required by §19.2012 of this subchapter (relating to Appeal of Adverse

Determination) or §19.2020(h) of this subchapter (relating to Specialty Ultilization

Review Agent);

(viii) the date and time the utilization review agent offered

the opportunity to discuss the adverse determination, and the date and time that the
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discussion, if any, took place, as required in §19.2011 of this subchapter (relating to

Requirements Prior to Issuing Adverse Determination); and

(ix) notice of the independent review process and a copy of

Form No. LHL0O09 (Request for a Review by an Independent Review Organization

(IRO)), which is available at www.tdi.state.tx.us/forms. Such notice must include

statements that:

() Form No. LHLO09 must be completed by the

injured employee, the injured employee’s representative, or the injured employee’s

provider of record and be returned to the insurance carrier or utilization review agent

that made the adverse determination to begin the independent review process:

(1) a request of independent review of an adverse

determination made under workers’ compensation non-network coverage must be

timely filed by the requestor consistent with §133.308 of this title (relating to MDR by

Independent Review Organizations); and

(Il a request of independent review of an adverse

determination made under workers’ compensation network coverage must be timely

filed by the requestor consistent with §10.104 of this title (relating to Independent

Review of Adverse Determination).

(B) Workers’ compensation network coverage. In addition to the

requirements in subparagraph (A) of this paragraph, the written notification of the

adverse determination by the utilization review agent must also include, for workers’
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compensation network coverage, a description of or the source of the screening criteria

that were utilized in making the determination.

(C) Workers’ compensation non-network coverage. In addition to

the requirements in subparagraph (A) of this paragraph, the written notification of the

adverse determination by the utilization review agent must also include, for workers’

compensation non-network coverage, a description of quidelines utilized in accordance

with Chapter 137 of this title (relating to Disability Management) in making the

determination.

(2) Independent review in the event of life-threatening condition. In

accordance with §19.2012(a)(3) of this subchapter, the description of the utilization

review agent’s appeal process required by paragraph (1)(A)(vii) of this subsection must

include a statement that in a circumstance involving an injured employee’s life-

threatening condition, the injured employee is entitled to an immediate review of the

adverse determination to an independent review organization and is not required to

comply with procedures for an internal review of the adverse determination by the

utilization review agent.

(3) Required time frames. The time frames for notification of the adverse

determination are:

(A) Workers’ compensation non-network coverage. The adverse

determination notification for workers’ compensation non-network coverage must be

provided within the time frames specified by §134.600 of this title.




TITLE 28. INSURANCE Proposed Sections
Part I. Texas Department of Insurance Page 447 of 487
Chapter 19. Agents’ Licensing

(B) Workers’ compensation network coverage. The adverse

determination notification for workers’ compensation network coverage must be

provided within the time frames specified by the Insurance Code §1305.353 and

§10.102 of this title.

(4) Other requirements for non-network workers’ compensation coverage.

In addition to the requirements of paragraph (1) of this subsection, the notice of adverse

determination for non-network workers’ compensation coverage must also comply with

the requirements of §134.600 of this title.

(5) Peer review reports. This notice may constitute a peer review report

required by §180.28 of this title (relating to Peer Review Requirements, Reporting, and

Sanctions) if the notice also meets the required elements of that section.

(d) Applicability to Specialty Utilization Review Agents. This section applies to a

specialty utilization review agent. The specialty utilization review agent must comply

with §19.2020 of this subchapter.

§19.2011. Requirements Prior to Issuing Adverse Determination.

(a) Reasonable Opportunity. For purposes of this section, “reasonable

opportunity” means at least one documented good faith attempt to contact the provider

of record requesting the services no less than one working day prior to issuing a

prospective or concurrent utilization review adverse determination or no less than five

working days prior to issuing a retrospective utilization review adverse determination.
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(b) Requirements Prior to Issuing Prospective and Concurrent Utilization Review

Adverse Determinations.

(1) Subject to the notice requirements of §19.2010 of this subchapter

[title] (relating to Notice of Determinations Made in_Prospective and Concurrent [by]

Utilization Review [Agents—Excluding-Retrospective-Review]), in any instance in which

[where] the utilization review agent is questioning the medical necessity or

appropriateness of the health care services, prior to issuance of an adverse

determination, the utilization review agent must afford the provider of record a

reasonable opportunity to discuss the plan of treatment for the injured employee with a

physician or doctor. The discussion must include, at a minimum, the clinical basis for

the utilization review agent's decision. [whetherthe-health-care-is-medicallyreasonable

determination.]

(2) When the utilization review agent provides the reasonable opportunity

required under paragraph (1) of this subsection, the utilization review agent must

include the utilization review agent’'s phone number so that the provider of record may

contact the utilization review agent to discuss the pending adverse determination.

(3) The utilization review agent must maintain documentation that details

[shal-have—written—procedures—deseribing-how] the discussion opportunity provided to
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the provider of record, including the date and time the utilization review agent offered

the opportunity to discuss the adverse determination, the date and time that the

discussion, if any, took place, and the discussion outcome [is-afforded].

(4) The utilization review agent must submit the documentation required

by paragraph (3) of this subsection to the department or TDI-DWC upon request.

(c) Requirements Prior to Issuing Retrospective Review Adverse

Determinations.

(1) Subject to the notice requirements of §19.2015 of this subchapter

(relating to Notice of Determination Made in Retrospective Review), in any instance in

which the utilization review agent is questioning the medical necessity or

appropriateness of the health care services provided, prior to the issuance of an

adverse determination, the utilization review agent is required to afford the provider of

record a reasonable opportunity to discuss the treatment provided to the injured

employee with a physician or doctor. The discussion must include, at a minimum, the

clinical basis for the utilization review agent’s decision.

(2) When the utilization review agent provides the reasonable opportunity

required under subsection (c)(1) of this section, the utilization review agent must include

the utilization review agent’s phone number so that the provider of record may contact

the utilization review agent to discuss the pending adverse determination. The

utilization review agent must allow the provider of record five working days from receipt

of the notification to respond orally or in writing to the notification.
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(3) The utilization review agent must maintain documentation that details

the discussion opportunity provided to the provider of record, including the date and

time the utilization review agent offered the opportunity to discuss the adverse

determination, the date and time that the discussion, if any, took place, and the

discussion outcome.

(4) The utilization review agent is required to submit the documentation

required by paragraph (3) of this subsection to the department or TDI-DWC upon

request.

(d) Applicability to Specialty Utilization Review Agents. This section applies to a

specialty utilization review agent except subsections (b) and (c) of this section. The

specialty utilization review agent must comply with §19.2020 of this subchapter (relating

to Specialty Utilization Review Agent).

§19.2012. Appeal of Adverse Determination.

(a) Appeal of Prospective or Concurrent Adverse Determinations.

(1) A utilization review agent must maintain and make available a written

description of the appeal procedures involving an adverse determination that are used

by the agent.

(2) Each utilization review agent is required to comply with its written

procedures for appeals. In accordance with the Insurance Code Chapter 4201,

Subchapter H (relating to Appeal of Adverse Determination), the written procedures for
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appeals must be reasonable and must include the information specified in this

paragraph:

(A) time frames for filing the appeal:

(i) Workers’ compensation network coverage. A statement

specifying the time frames for filing the oral or written appeal in accordance with the

Insurance Code §1305.354, which may not be less than 30 days after the date of

issuance of written notification of an adverse determination; and

(ii)  Workers’ compensation non-network coverage. A

statement specifying that the time frames for filing the oral or written appeal of the

adverse determination must comply with &§134.600 of this title (relating to

Preauthorization, Concurrent Review, and Voluntary Certification of Health Care) and

Chapter 133, Subchapter D of this title (relating to Dispute of Medical Bills);

(B) a provision that an injured employee, the injured employee’s

representative, or the provider of record may appeal the adverse determination by

making an oral or written request; if the health care provider sets forth in the request

good cause for having a particular type of specialty provider review the case, the

adverse determination must be reviewed by a health care provider in the same or

similar specialty as the health care provider that typically manages the medical, dental,

or specialty condition, procedure, or treatment under discussion for review;

(C) a provision that appeal decisions must be made by a physician

who has not previously reviewed the case in accordance with Chapter 180 of this title
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(relating to Monitoring and Enforcement), Insurance Code §1305.354 and §10.103 of

this title (relating to Reconsideration of Adverse Determination);

(D) a provision that subject to the notice requirements of §19.2010

of this subchapter (relating to Notice of Determinations Made in Prospective and

Concurrent Utilization Review), in any instance in which the utilization review agent is

questioning the medical necessity or appropriateness of the health care services, prior

to issuance of an adverse determination, the utilization review agent must afford the

provider of record a reasonable opportunity, as defined in §19.2011(a) of this

subchapter (relating to Requirements Prior to Issuing Adverse Determination), to

discuss the plan of treatment for the injured employee with a physician. The provision

must state that the discussion must include, at a minimum, the clinical basis for the

utilization review agent's decision:

(E) a provision that after the utilization review agent has sought

review of the appeal of the adverse determination, the utilization review agent must

issue a response letter explaining the resolution to the appeal to the following

individuals:

(i)  Workers’ compensation non-network coverage. The

notification for workers’ compensation non-network coverage must be provided to the

individuals specified by §134.600 of this title.

(i) Workers’ compensation network coverage. The

notification for workers’ compensation network coverage must be provided to the

individuals specified by the Insurance Code §1305.353 and §10.102 of this title (relating
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to Notice of Certain Utilization Review Determinations; Preauthorization and

Retrospective Review Requirements);

(F) the provision required in subparagraph (E) of this paragraph

must also require that such letter include:

(i) for both workers’ compensation network coverage and for

workers’ compensation non-network coverage:

() a statement of the specific medical or dental

reasons for the resolution;

(1) the medical or clinical basis for such decision,

including screening criteria;

(Il the professional specialty and Texas license

number of the physician who made the determination:;

(IV) notice of the appealing party's right to seek

review of the denied appeal by an independent review organization in accordance with

§19.2021 of this subchapter (relating to Independent Review of Adverse

Determinations), the procedures for obtaining that review, and Form No. LHL009

(Request for a Review by an Independent Review Organization (IRO)); and

(V) procedures for filing a complaint in accordance

with the Insurance Code §4201.204 as described in §19.2005(q) of this subchapter

(relating to General Standards of Utilization Review);

(i) for workers’ compensation network coverage, a

description of or the source of the screening criteria that were utilized in making the
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determination, including a description of the network adopted treatment quidelines, if

any; and

(i) for workers’ compensation non-network coverage, a

description of quidelines utilized in accordance with Chapter 137 of this title (relating to

Disability Management) in making a determination;

(G) time frames required for written notifications to the appealing

party of the determination of the appeal:

(i) Workers’ Compensation Network Coverage. A provision

that the appeal must be resolved in accordance with §10.103 of this title;

(ii) Workers’ Compensation Non-Network Coverage. A

provision that the appeal must be resolved in accordance with §134.600 of this title.

(3) In a circumstance involving an injured employee's life-threatening

condition, the injured employee is entitled to an immediate review by an independent

review organization of the adverse determination and is not required to comply with

procedures for an internal review of the adverse determination by the utilization review

agent.

(4) This subsection applies to a specialty utilization review agent except

for paragraph (2)(C) and (D) of this subsection. A specialty utilization review agent

must comply with §19.2020 of this subchapter (relating to Specialty Utilization Review

Agent).

(b) Appeal of Retrospective Review Adverse Determinations.
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(1)  Workers’ compensation network and non-network coverage. A

utilization review agent is required to maintain and make available a written description

of appeal procedures involving an adverse determination in a retrospective review. The

appeal procedures must comply with the requirements in subparagraphs (A) and (B) of

this paragraph.

(A) An appeal of an adverse determination relating to retrospective

utilization review must comply with §19.2015 of this subchapter (relating to Notice of

Determination Made in Retrospective Review).

(B) In any instance in which the utilization review agent is

questioning the medical necessity or appropriateness of the health care services, prior

to issuance of an adverse determination, the utilization review agent must afford the

provider of record a reasonable opportunity, as defined in §19.2011(a) of this

subchapter, to discuss the plan of treatment for the injured employee with a physician or

doctor. The discussion must include, at a minimum, the clinical basis for the utilization

review agent's decision.

(2) Workers’ compensation network coverage. For workers’

compensation network coverage, appeal procedures must comply with the requirements

in the Insurance Code Chapter 1305, Chapter 10 of this title (relating to Workers'

Compensation Health Care Networks), and Chapter 133 of this title (relating to General

Medical Provisions).
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(3) Workers’ compensation non-network coverage. For workers’

compensation non-network coverage, the appeal procedures must comply with the

requirements of Chapter 133 of this title.

(4) Applicability to specialty utilization review agents. This subsection,

except for paragraph (1)(B), of this subsection applies to a specialty utilization review

agent. The specialty utilization review agent must comply with §19.2020 of this

subchapter.

§19.2013. Utilization Review Agent's Telephone Access.

(a) A utilization review agent is required to [shall] have appropriate personnel

reasonably available by toll-free telephone at least 40 hours per week during normal
business hours in both time zones in Texas, [if—applicable;] to discuss an injured
employee’s care and to respond [allew-response] to telephone review requests.

(b) A utilization review agent must have a telephone system capable of
accepting or recording or providing instructions to incoming calls during other than
normal business hours and must [shal] respond to such calls not later than two working
days of the later of the date on which the call was received or the date on which the
details necessary to respond were [have-been] received from the caller.

(c) A utilization review agent must provide a written description to the

commissioner setting forth the procedures that the utilization review agent will

implement when responding to requests for:
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(1) drugs that require preauthorization in situations in which the injured

employee has received or is currently receiving the requested drugs and an adverse

determination could lead to a medical emergency; and

(2) post-stabilization care and pain management medication immediately

subsequent to surgery or emergency treatment as requested by the treating physician

or provider of record.

(d) This section applies to a specialty utilization review agent. The specialty

utilization review agent must comply with §19.2020 of this subchapter (relating to

Specialty Utilization Review Agent).

§19.2014. Confidentiality.

(a) Confidentiality Requirements.

(1) A utilization review agent is required to [shall] preserve the

confidentiality of individual medical records to the extent required by law.

(2) [b)] A utilization review agent may not disclose or publish individual
medical records, personal information, or other confidential information about an injured
employee obtained in the performance of utilization review without the prior written
consent of the injured employee or as otherwise required by law. Personal information
includes, [shallnelude] at a minimum, name, address, phone number, social security
number, and financial information. If such authorization is submitted by anyone other
than the individual who is the subject of the personal or confidential information

requested, such authorization must:
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(A) [(H] be dated; and

(B) [£2)] contain the signature of the individual whose [who-is-the
subject-of-the] personal or confidential information is_being requested. The signature
must have been obtained one year or less prior to the date the disclosure is sought or
the authorization is invalid.

(3) [€e)] A utilization review agent may provide confidential information to a
third party under contract or affiliated with the utilization review agent for the sole
purpose of performing or assisting with utilization review. Information provided to third
parties must [shal] remain confidential.

(4) [(d)] If an individual submits a written request to the utilization review
agent for access to recorded personal information about the individual, the utilization
review agent must [shaH] within 10 working [business] days from the date such request
is received:

(A) [(H)] inform the individual submitting the request of the nature
and substance of the recorded personal information in writing; and

(B) [€)] permit the individual to see and copy, in person, the
recorded personal information pertaining to the individual or to obtain a copy of the
recorded personal information by mail, at the discretion of the individual, unless the
recorded personal information is in coded form, in which case an accurate translation in
plain language must [shall] be provided in writing.

(5) [¢e)] A utilization review agent's charges for providing a copy of

recorded personal information to individuals may [shal] not exceed ten cents per page
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and may not include any costs that are otherwise recouped as part of the charge for
utilization review.

(6) [{B] The utilization review agent may not publish data that [which]
identifies a particular physician, doctor, or other health care provider, including any
quality review studies or performance tracking data without prior written notice to the

subject physician, doctor, or other [irvolved] health care provider. This prohibition does

not apply to internal systems or reports used by the utilization review agent.

(7) kg)] When_the utilization review agent determines that documents

[Becuments] in the custody of the utilization review agent that contain confidential
injured employee information or physician, doctor, or other health care provider financial

data are no longer needed, the documents must [shall] be destroyed by a method that

results in the [which-induces] complete destruction of the information [when-the-agent
| : he inf o I teel].

(8) [(W)] All injured employee, physician, doctor, and other health care
provider data must [shall] be maintained by the utilization review agent in a confidential
manner that [whieh] prevents unauthorized disclosure to third parties. Nothing in this
section may [article-shall] be construed to allow a utilization review agent to take actions
that violate a state or federal statute or regulation concerning confidentiality of injured
employee records and the confidentiality provisions of the Texas Workers’
Compensation Act.

(9) [H] To assure confidentiality, a utilization review agent must, when

contacting a physician’s, doctor’s, [effice] or other health care provider's office [hospital],
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provide its certification number, the caller's name, and professional qualifications [te-the

(10) )] Upon request by the physician, doctor, or other health care

provider, the utilization review agent must [shall] present written documentation that it is

acting as an agent of the insurance carrier for the relevant injured employee.

(11) [€H] Medical records and injured employee specific information must

[shal] be maintained by the utilization review agent in a secure area with access limited
to essential personnel only.

(12) [¢m)] A _dtilization review agent is required to retain information

[Information] generated and obtained by a [the] utilization review agent [agents] in the
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course of utilization review [shall-beretained] for at least four [twe] years [from-the-date
f the final decision in_the utilizati iew].

(13) [#m)] Notwithstanding the provisions in paragraphs (1) — (12) of this

subsection and subsection (b) [subsections—{a)—{m)] of this section, the utilization

review agent is required to [shall] provide to the department or TDI-DWC [eemmissioner
and/or-theTexas\Workers Compensation-Commission] on request individual medical

records or other confidential information for determination of compliance with this

subchapter. The information is confidential and privileged and is not subject to the

[epen—records—taw;] Government Code[;] Chapter 552 (Public Information), or to

subpoena, except to the extent necessary to enable the commissioner to enforce this
subchapter.

(b) Written Procedures on Confidentiality. The utilization review agent must

specify in writing the procedures that the utilization review agent will implement

pertaining to confidentiality of information received from the injured employee, the

injured employee’s representative, and/or the physician, doctor, or other health care

provider and the information exchanged between the utilization review agent and third

parties for the purpose of conducting utilization review. These procedures must specify

that specific information received from the injured employee, the injured employee’s

representative, and/or the physician, doctor, or other health care provider and the

information exchanged between the utilization review agent and third parties for the

purpose of conducting reviews will be considered confidential, be used by the review

agent solely for the purposes of utilization review, and shared by the utilization review
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agent with only those third parties who have authority to receive such information, such

as the claim administrator. These procedures must also specify that the utilization

review agent has procedures in place to assure confidentiality, and that the utilization

review agent agrees to abide by any federal and state laws governing the issue of

confidentiality. Summary data which does not provide sufficient information to allow

identification of individual injured employees, physicians, doctors, or other health care

providers need not be considered confidential.

(c) Applicability to Specialty Utilization Review Agents. This section applies to a

specialty utilization review agent. The specialty utilization review agent must comply

with §19.2020 of this subchapter (relating to Specialty Utilization Review Agent).

§19.2015. Notice of Determination Made in Retrospective Review.

(a) Required Notice. A utilization review agent is required to provide notice of a

determination made in a retrospective review to the following individuals:

(1) Workers’ compensation non-network coverage. The notification for

workers’ compensation non-network coverage must be provided to the individuals

specified by §133.240 of this title (relating to Medical Payment and Denials).

(2)  Workers’ compensation network coverage. The notification for

workers’ compensation network coverage must be provided to the individuals specified

by §133.240 of this title and §10.102 of this title (relating to Notice of Certain Utilization

Review Determinations; Preauthorization and Retrospective Review Requirements).
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(b) Required Procedures. The utilization review agent is required to develop and

implement written procedures for providing the notice of adverse determination for

retrospective utilization review, including the time frames for the notice of adverse

determination. These procedures must comply with the Insurance Code §4201.305 and

the requirements specified in paragraphs (1) — (3) of this subsection.

(1) The notice of adverse determination required by subsection (a) of this

section must be in writing and provided within the timeframes specified by:

(A) department rules in Chapter 10 of this title (relating to Workers’

Compensation Health Care Networks) and TDI-DWC rules in Chapter 133 of this title

(relating to General Medical Provisions) for workers’ compensation network coverage;

or

(B) TDI-DWC rules in Chapter 133 of this title for workers’

compensation non-network coverage.

(2) The notice of an adverse determination required by subsection (a) of

this section must include:

(A) the principal reasons for the adverse determination;

(B) the clinical basis for the adverse determination;

(C) a description of documentation or evidence, if any, that can be

submitted by the provider of record that, upon appeal, might lead to a different utilization

review decision;

(D) for workers’ compensation network coverage, a description or

the source of the screening criteria that were utilized in making the determination;
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(E) for workers’ compensation non-network coverage, a description

of quidelines utilized in accordance with Chapter 137 of this title (relating to Disability

Management) in making a determination;

(F) the professional specialty and Texas license number of the

physician or doctor that made the determination;

(G) a description of the procedure for the utilization review agent’s

complaint system as required by §19.2005(qg) of this subchapter (relating to General

Standards of Utilization Review);

(H) a description of the utilization review agent’s appeal process,

as required by &§19.2012 of this subchapter (relating to Appeal of Adverse

Determination);

(1) the date and time the utilization review agent offered the

opportunity to discuss the adverse determination, and the date and time the discussion,

if any, took place, as required in §19.2011 of this subchapter (relating to Requirements

Prior to Issuing Adverse Determination) or §19.2020(h) of this subchapter (relating to

Specialty Utilization Review Agent);

(J) notice of the independent review process and a copy of Form

No. LHL0O09 (Request for a Review by an Independent Review Organization (IRO)).

Such notice must include instructions that:

(i) the independent review request Form No. LHLO09 must

be completed by the injured employee, the injured employee’s representative, or the
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injured employee’s provider of record and be returned to the utilization review agent to

beqin the independent review process;

(i) a request of independent review of an adverse

determination made under workers’ compensation non-network coverage must be

timely filed by the requestor in accordance with §133.308 of this title (relating to MDR by

Independent Review Organizations); and

(il a request of independent review of an adverse

determination made under workers’ compensation network coverage must be timely

filed by the requestor in accordance with §10.104 of this title (relating to Independent

Review of Adverse Determination).

(3) Peer review reports. The notice of determination required under this

section may constitute a peer review report required by §180.28 of this title (relating to

Peer Review Requirements, Reporting, and Sanctions) if the notice also meets the

required elements of that section.

(c) Applicability to Specialty Utilization Review Agents. This section applies to a

specialty utilization review agent. The specialty utilization review agent must comply

with §19.2020 of this subchapter.

§19.2016. Regulatory Requirements Subsequent to Certification or Registration

[Complaints and Reporting Requirements].

(a) Reporting of Material Changes. The utilization review agent is required to

report any material changes in the information in the application or renewal Form No.
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LHLOO5 (Utilization Review Agent (URA) Application Form) last filed with the

department by the utilization review agent, not later than the 30th day after the date on

which the change takes effect. [Utilization—review—agent's—complaint-system—A

(b) Summary Report to the Department. [Utilization—review—agent's—complaint
reportingrequirements-to-the-department].

(1) By March 1, of each year, the utilization review agent must [shall]

submit to the department [commissioner—or—his—or—her—delegatedrepresentative] a

summary report of information related to complaints, adverse determinations, appeals of

adverse determinations, and any other related information requested by the department

in_accordance with the Insurance Code §38.001. [alecomplaints—involving—workers’
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(2) The summary report must be provided in the form required by the

commissioner, and the utilization review agent must permit the commissioner or the

commissioner’s designee to examine all relevant documents related to the report at any

time subsequent to the filing of the summary report with the department.

(3)  [e)—Utitizat . , | I o .
requirements-to-the-department.] The summary report is required to cover [also-covers]

reviews performed by the utilization review agent during the preceding calendar year
and includes:

(A) [(H] the total number of written notices of adverse
determinations;

(B) [(2)] a listing of adverse determinations for preauthorization, by
the medical condition and treatment using primary ICD-9 (physical diagnosis) or DSM-

IV (mental health diagnosis) code, or successor codes and modifiers, and CPT
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(procedure) code or other relevant procedure code if a CPT designation is not available,
or any other nationally recognized numerically codified diagnosis or procedure; [and]

(C) [(3)] the classification of party requesting review (i.e., health
care provider, injured employee, their representative, etc.);[-]

(D) the disposition of the appeal of adverse determination (either in

favor of the appellant, or in favor of the original utilization review determination) at each

level of the notification and appeal process; and

(E) the subject matter of any complaint filed with the utilization

review agent. Complaints must be categorized as follows:

(i) administration (e.q., copies of medical records not paid

for, too many calls or written requests for information from provider, too much

information requested from provider);

(ii) qualifications of utilization review agent's personnel; or

(i)  appeal/complaint process (e.q., treating physician

unable to discuss plan of treatment with utilization review physician, no notice of

adverse determination, no notice of clinical basis for adverse determination, written

procedures for appeal not provided).

(c) Complaints to the Department. Complaints filed with the department against

a utilization review agent must be processed in accordance with the department’s

established procedures for investigation and resolution of complaints.

(d) Department Inquiries. Pursuant to the Insurance Code §38.001, the

department may address inquiries to a utilization review agent related to any matter
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connected with utilization review agent transactions that the department considers

necessary for the public good or for the proper discharge of the department’s duties. In

accordance with the Insurance Code §38.001, a utilization review agent that receives an

inquiry from the department pursuant to the Insurance Code §38.001 is required to

respond to the inquiry in writing not later than the 10th day after the date the inquiry is

(e) TDI-DWC Inquiries. This section does not limit the ability of the

Commissioner of Workers’ Compensation or TDI-DWC to make inquiries, conduct
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audits, or receive and investigate complaints aqgainst utilization review agents or

personnel employed by or under contract with utilization review agents to perform

utilization review to determine compliance with or violations of the Labor Code Title 5 or

applicable TDI-DWC rules. [Evidence-of-corrective-action—The-utilization—review-agent

individual — ing-the list]

(f) [(A)] On-site Review [review] by the [fexas] Department [eftasurance].

(1) Provisions for scheduled and unscheduled on-site reviews.

(A) The department may [commissioner—or—the—commissioner's

designated—representative—is—authorized—to] make a complete on-site review of the

operations of each utilization review agent at the principal place of business for such
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agent, as often as is deemed necessary. Such review may be scheduled or

unscheduled.

(B) An on-site review will only be conducted during working days

and normal business hours.

(C) The utilization review agent must make available all records

relating to its operation during such scheduled and unscheduled on-site reviews.

(2) Scheduled on-site reviews. Utilization review agents will be notified of

any [the] scheduled on-site review [wvisit] by letter, which will specify, at a minimum, the
identity of the department's [commissioners] designated representative and the
expected arrival date and time.

(3) Unscheduled on-site reviews. At a minimum, notice of an on-site

review of a utilization review agent will be in writing and be presented by the

department’s designated representative upon arrival. [Fhe-utilizationreview-agent-must

(g) This section applies to a specialty utilization review agent. The specialty

utilization review agent must comply with §19.2020 of this subchapter (relating to

Specialty Utilization Review Agent).

§19.2017. Administrative Violations.
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(@) Actions by the Department. In_accordance with the Insurance Code

§4201.601, if [H] the department [commissioner-through-the-commissioners-designated
representative;] believes that any individual [persen] or entity conducting utilization

review pursuant to this subchapter [article] is in violation of Chapter 4201 of the

Insurance Code [the-Aect] or applicable rules or any other provision of the Insurance

Code or rules [regulations], the department [commissioners-designated-representative]

shall notify the utilization review agent or insurance carrier of the alleged violation and
may compel the production of any and all documents or other information as necessary
to determine whether or not such violation has occurred [takenplace].

(1) [)] The department [eommissioners-designated-representative] may
initiate the proceedings under this section.

(2) [€e)] Proceedings under this subchapter are a contested case for the
purpose of the Government Code Chapter 2001.

(3) [¢ah] If the commissioner determines that the utilization review agent,
insurance carrier, or other [persen of] entity or individual conducting utilization review

pursuant to this subchapter has violated or is violating any provision of Chapter 4201 of

the Insurance Code [the—Act], the Insurance Code, or department rules [this

subehapter], the commissioner may:

(A) impose sanctions under the Insurance Code[;] Chapter
[Chapters] 82][5]

(B) issue a cease and desist order under the Insurance Code

Chapter 83; or
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(C) assess administrative penalties under the Insurance Code

Chapter [and] 84.
(4) [¢&)] The commission of fraudulent or deceptive acts or omissions in

obtaining, attempting to obtain, or use of certification or_registration as a utilization

review agent is [shal-be] a violation of Chapter 4201 of the Insurance Code and the

Labor Code [the-Aet].

(b) Actions by TDI-DWC. This section does not limit the ability of the

Commissioner of Workers’ Compensation or TDI-DWC to make inquiries, conduct

audits, or receive and investigate complaints aqgainst utilization review agents or

personnel employed by or under contract with utilization review agents to perform

utilization review to determine compliance with or violations of the Labor Code Title 5 or

applicable TDI-DWC rules. Nothing in this section prohibits joint enforcement actions by

the department and TDI-DWC or delegations of authority to enforce relevant statutes or

rules.

(c) Applicability to Specialty Utilization Review Agents. This section applies to a

specialty utilization review agent. The specialty utilization review agent must comply

with §19.2020 of this subchapter (relating to Specialty Utilization Review Agent).

§19.2019. Responsibility of Insurance Carriers [Companies] Performing

Utilization Review [under-the-lnsurance-Code;-Article 21-58A,-§14{g)-and-(h)].

(@) An_insurance carrier that performs utilization review under the Texas

Workers' Compensation Act is subject to this subchapter, except, pursuant to the
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Insurance Code §4201.058, an insurance carrier that performs utilization review under

the Texas Workers' Compensation Act is not subject to the certification requirements in

§19.2004 of this subchapter (relating to Certification of Utilization Review Agents), if it

performs_utilization review only for coverage for which it is the payor [Anr-insurance
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(b) Notwithstanding subsection (a) of this section, when [\hen] an insurance

carrier_that [eompany] performs utilization review for an_individual or_entity subject to

this subchapter for which it is not the payor, such insurance carrier must have a valid

certificate as required by the Insurance Code 8§4201.101 and in accordance with

§19.2004 of this subchapter [undertheTexas\Morkers' Compensation-Act-orPACC

(c) Notwithstanding subsection (a) of this section, an insurance carrier

[lrsurance—companies] performing utilization review under Chapter 4201 of the

Insurance Code [§44(h)-ofthe-Aet] only for coverage for which it is the payor must have

a valid reqistration pursuant to §19.2004 of this subchapter and comply with all filing

requirements under §19.2004 of this subchapter. However, the insurer is not required

to submit an original application fee or renewal fee if the insurer only performs utilization

review for workers’ compensation coverage for which it is the payor [mustregisterwith
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(d) This section applies to a specialty utilization review agent. The specialty

utilization review agent must comply with §19.2020 of this subchapter (relating to

Specialty Utilization Review Agent).

§19.2020. Specialty Utilization Review Agent.

(a) Application. In order to be certified or reqgistered as a specialty utilization

review agent, an applicant must submit to the department the application and

information required in §19.2004 of this subchapter (relating to Certification or

Registration of Utilization Review Agents).

(b) Statutory and Rule Requirements.

(1) In accordance with the Insurance Code 8§4201.452, a specialty

utilization review agent [(a)—A—utilization—review—agent-that-solely-performs—specialty
review—under—the—Insurance—Code,—Article—21-58A—8§14(p] is [ret] subject to the

requirements of the Insurance Code Chapter 4201, except that the specialty utilization

review agent is not subject to the following sections: [;-Article-21-58A—8§4(b);{c)(h)-or

Article-21-58A-§14)]

(A) §4201.151 (Utilization Review Plan);

(B) 8§4201.152 (Utilization Review Under Direction of Physician);

(C) 8§4201.206 (Opportunity to Discuss Treatment Before Adverse

Determination);
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(D) §4201.252 (Personnel); and

(E) 8§4201.356 (Decision by Physician Required; Specialty

Review).

(2) [{b)] A specialty utilization review agent [thatperforms-specialty-review
under-the-nsurance-Code-Article-21-58A-§14{})] is subject to the requirements of this
subchapter, except for the following provisions: [§49-2004{c{H{B)and-(c)}6)-of this-title

(A) §19.2005(a) of this subchapter (relating to General Standards

of Utilization Review):

(B) §19.2006(a), (d), (e), and (f) of this subchapter (relating to

Requirements and Prohibitions Relating to Personnel);

(C) §19.2011(b) and (c) of this subchapter (relating to

Requirements Prior to Issuing Adverse Determination); and

(D) §19.2012(a)(2)(D) and (b)(1)(B) of this subchapter (relating to

Appeal of Adverse Determination).

(c) Utilization Review Plan. A specialty utilization review agent is required to

have its [must-submitby-attachmentto-theapplication,—assurance-that-the] utilization

review plan [shall-be] reviewed by a physician, doctor, or other health care provider of
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the appropriate specialty, and the plan must be implemented [anrd—econducted] in

accordance with standards developed with input from a physician, doctor, or other

health care provider of the appropriate specialty. The specialty utilization review agent

must have written procedures to ensure that these requirements are implemented.

(d) Requirements of Employed or Contracted Physicians, Doctors, Other Health

Care Providers, and Personnel.

(1) Physicians, doctors, other health care providers, and personnel

employed by or under contract with a specialty utilization review agent to perform

workers’ compensation utilization review must be appropriately trained, qualified, and

currently licensed in accordance with Chapter 180 of this title (relating to Monitoring and

Enforcement).

(2) Personnel conducting utilization review must hold an unrestricted

license or an administrative license issued by the Texas Medical Board in Texas or be

otherwise authorized to provide health care services in Texas. [A-specialty—utilization
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(3) Personnel who obtain information regarding an injured employee's
specific medical condition, diagnosis, and treatment options or protocols directly from
the physician, doctor, or health care provider, either orally or in writing, and who are not

physicians or doctors qualified in accordance with the Labor Code 8§8§408.0043,

408.0044, and 408.0045 to provide the requested service, must [shall] be nurses,

physician [physician's] assistants, or other health care providers qualified in accordance

with Chapter 180 of this title to provide the requested service [ofthe-same-specialtyas

specialty health care by a state licensing agency in the United States]. This provision

may [shal} not be interpreted to require such qualifications for personnel who perform

clerical or administrative tasks.
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(e) Information Required to be Filed with the Department. The specialty

utilization review agent is required to provide the name, number, type, Texas license

number and qualifications of the personnel either employed or under contract to perform

the utilization review to the department upon filing an original application or renewal

application or upon providing updated information.

(f) Written Procedures and Maintenance of Records.

(1) Specialty utilization review agents are required to develop and

implement written procedures for determining if physicians, doctors, or other health care

providers used by the specialty utilization review agent are licensed, qualified, and

appropriately trained or experienced.

(2) The specialty utilization review agent must maintain documentation

that demonstrates that physicians, doctors, and other health care providers that are

utilized to perform utilization review are licensed, qualified, and appropriately trained or

experienced, in accordance with subsection (d) of this section.

(g) Utilization Review by a Specialty Utilization Review Agent. Utilization review

conducted by a specialty utilization review agent must [shal] be [eonducted] under the

direction of a physician, doctor, or other health care provider of the same specialty and

the physician, doctor, or other health care provider must [shal] be currently licensed [eF

otherwise—authorized] to provide the specialty health care service in Texas [bya-state

licensing—agenecy-in-theUnited-States]. Such physician, doctor, or other health care

provider may be employed by or under contract to the utilization review agent.

(h) Reasonable Opportunity for Discussion.




TITLE 28. INSURANCE Proposed Sections
Part I. Texas Department of Insurance Page 481 of 487
Chapter 19. Agents’ Licensing

(1) Prospective or concurrent utilization review.

(A) Subject to the notice requirements of §19.2010 of this

subchapter (relating to Notice of Determinations Made in Prospective and Concurrent

Utilization Review) and §19.2012 of this subchapter [title], in any instance in_which

[where] the specialty utilization review agent questions whether the health care is

medically [reasenable-and] necessary or appropriate, the health care provider that [whe]

ordered the services must [shall], prior to the issuance of an adverse determination, be

afforded a reasonable opportunity, as defined in §19.2011(a) of this subchapter, to

discuss the plan of treatment for the patient and the clinical basis for the decision of the
utilization review agent with a health care provider of the same specialty as the
utilization review agent.

(B) The discussion must include, at a minimum, the clinical basis

for the specialty utilization review agent’s decision.

(C) When the specialty utilization review agent provides the

reasonable opportunity required under subparagraph (A) of this paragraph, the specialty

utilization review agent must include the specialty utilization review agent’'s phone

number so that the provider of record may contact the specialty utilization review agent

to discuss the pending adverse determination.

(D) The specialty utilization review agent must maintain

documentation that details the discussion opportunity provided to the provider of record,

including the date and time the specialty utilization review agent offered the opportunity
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to discuss the adverse determination, the date and time that the discussion, if any, took

place, and the discussion outcome.

(E) The specialty utilization review agent must submit the

documentation required by subparagraph (D) of this paragraph to the department or

TDI-DWC upon request.

(2) Retrospective utilization review.

(A) Subject to the notice requirements of §19.2015 of this

subchapter (relating to Notice of Determination Made in Retrospective Review), in any

instance in which the specialty utilization review agent is questioning the medical

necessity or appropriateness of the health care services provided, prior to the issuance

of an adverse determination, the specialty utilization review agent must provide the

provider of record a reasonable opportunity, as defined in §19.2011(a) of this

subchapter, to discuss the treatment provided to the injured employee with a health

care provider of the same specialty as the utilization review agent.

(B) The discussion must include, at a minimum, the clinical basis

for the specialty utilization review agent’s decision.

(C) When the specialty utilization review agent provides the

reasonable opportunity required under subparagraph (A) of this paragraph, the specialty

utilization review agent must include the specialty utilization review agent’'s phone

number so that the provider of record may contact the specialty utilization review agent

fo discuss the pending adverse determination. The specialty utilization review agent
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must allow the provider of record five working days from receipt of the notification to

respond orally or in writing to the notification.

(D) The specialty utilization review agent must maintain

documentation that details the discussion opportunity provided to the provider of record,

including the date and time the specialty utilization review agent offered the opportunity

to discuss the adverse determination, the date and time that the discussion, if any, took

place, and the discussion outcome.

(E) The specialty utilization review agent is required to submit the

documentation required by subparagraph (D) of this paragraph to the department or

TDI-DWC upon request.

(i) Appeal. The decision in an appeal of any adverse determination by [Appeals

from—an—adverse-determination-by| a specialty utilization review agent must [shall] be

made by a physician or other health care provider who has not previously reviewed the

case and who is of the same specialty as the specialty utilization review agent that

made the adverse determination. [governed-by-the Texas\Werkers—Compensation-Act

\uclit of Bills by | Sarriers)].

§19.2021. Independent Review of Adverse Determinations.

(a) Life-threatening Conditions.
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(1) Notification for life-threatening conditions.

(A) For life-threatening conditions, notification of adverse

determination by the utilization review agent must be provided within the time frames

specified in clauses (i) and (ii) of this subparagraph.

(i) Workers’ compensation non-network coverage. The

adverse determination notification for workers’ compensation non-network coverage

must be provided within the time frames specified by §134.600 of this title (relating to

Preauthorization, Concurrent Review, and Voluntary Certification of Health Care).

(ii) Workers' compensation network coverage. The adverse

determination notification for workers’ compensation network coverage must be

provided within the time frames specified by the Insurance Code §1305.353 and

§10.102 of this title (relating to Notice of Certain Utilization Review Determinations;

Preauthorization and Retrospective Review Requirements).

(B) At the time of notification of the adverse determination, the

utilization review agent must provide the notice of the independent review process and

a copy of Form No. LHL0O09 (Request for a Review by an Independent Review

Organization (IRO)) for requesting independent review as required by §19.2010 and

§19.2015 of this subchapter (relating to Notice of Determinations Made in Prospective

and Concurrent Utilization Review and Notice of Determination Made in Retrospective

Review, respectively). Such notice must describe how to obtain independent review of

such determination and how the department assigns a request for review to an

independent review organization.
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(C) The injured employee, injured employee’s representative, or

the injured employee’s provider of record is required to determine the existence of a life-

threatening condition on the basis that a prudent layperson possessing an average

knowledge of medicine and health would believe that the injured employee’s disease or

condition is a life-threatening condition.

(2) Appeal of adverse determination involving life-threatening condition.

Any party who receives an adverse determination involving a life-threatening

condition(s) or whose appeal of an adverse determination involving a life-threatening

condition(s) is denied by the utilization review agent may seek review of the adverse

determination by an independent review organization assigned in accordance with the

Insurance Code Chapter 4202 and Chapter 12 of this title (relating to Independent

Review Organizations).

(b) Independent Review Involving Life-Threatening and Non-Life Threatening

Conditions.

(1) Request for independent review.

(A) The utilization review agent is required to notify the department

within one working day from the date of the request for an independent review is

received.

(B) The utilization review agent must provide to the department the

completed Form No. LHL0O09 (Request for a Review by an Independent Review

Organization (IRO)) submitted to the utilization review agent by the party requesting

independent review.
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(C) The Form No. LHL0O09 must be submitted to the department

via the department’s Internet website.

(2) Assignment of independent review organization The department will,

within one working day of receipt of the complete request for independent review,

randomly assign an independent review organization to conduct the independent review

and notify the utilization review agent, payor, the independent review organization,

injured employee or the injured employee’s representative, injured employee's provider

of record and any other providers listed by the utilization review agent as having records

relevant to the review of the assignment.

(3) Workers’ compensation non-network coverage. Additional

requirements for independent review of an adverse determination for a workers’

compensation non-network coverage review are governed by the Texas Workers'

Compensation Act and TDI-DWC rules, including but not limited to Chapter 133,

Subchapter D of this title (relating to Dispute of Medical Bills).

(4) Workers’ compensation network coverage. Additional requirements

for independent review of an adverse determination for a workers’ compensation

network coverage review are governed by the Insurance Code Chapter 1305,

department rules, and TDI-DWC rules, including but not limited to Chapter 10,

Subchapter F of this title (relating to Utilization Review and Retrospective Review) and

Chapter 133, Subchapter D of this title.
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(c) Applicability to Specialty Utilization Review Agents. This section applies to a

specialty utilization review agent. The specialty utilization review agent must comply

with §19.2020 of this subchapter (relating to Specialty Utilization Review Agent).




